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FOREWORD 


It may well be doubted that Chief Justice S. 
Clinton Hastings was a reader of Law reviews. When 
he founded California's oldest law school, in1878, 
the American Law Register was 26 years old. When 
he died, 15 years later, only 3 legal periodicals 
had been added to the field: the Harvard Law Re- 
view (established in 1887), the Green Bag (1889), 
and the Yale Law Journal (1891). None of these was 
well known on the Pacific Coast in 1893. 


To Chief Justice Phil S. Gibson, Président 
of the Board of Directors of the Hastings College 
of Law in 1949, a wealth of such material is avail- 
able. The current Index toLegal Periodicals, which 
is by no means complete, contains a list of 144 
different publications. Prominent among them are 
the California Law Review (established in 1912), 
the University of Southern California Law Review 
(1927), and the Stanford Law Review (1948). 


That an intramural Law Journal should be es- 
tablished at the Hastings College of Law during 
the present year, was not tohave been anticipated. 
The College officers, burdened with administrative 
detail resulting from a record enrollment of 915 
students, have Lacked the time in which to encour- 


age such a venture. Due, however, to the industry 


and initiative of our Associated Students, the 
preliminary work has been done, and the first issue 
of the Hastings Journal is a reality. 


The members of the Faculty join in congratu- 
lating the editors for the success which already 
has been achieved. They await the future issues 
of the Journal with confidence and anticipation. 


Vaid E Sonoda 


DEAN 


NOVEMBER 14, 1949. 



































PREFACE TO THE FIRST ISSUE 


This is the first Legal publication produced at 
Hastings College of the Law. It was established by the 
Student Council to fulfill a threefold purpose: 


1. To provide a vehicle through which students 
and faculty members may express themselves. 


2. To assist all of the students in the study of 
the law. 


3. To provide a foundation from which a publica- 
tion most suited to the needs of Hastings can 
evolve. 


Purpose number one is intended to be inclusive of 
all of the students interested enough to want to parti- 
cipate. No examination of grade point averages is made 
in determining contributors. No editing is done with- 
out the consent of the author, and even when consent is 
available the editing is reduced to the minimun. We 
feel that the benefit to be gained by encouraging all 
of the students to ingage in legal writing is of maximum 
importance. 


There is a tendency in many legal periodicals to 
emphasize writing whichis directed toward the outstand- 
ing legal scholar, the Professor, the number one student 
of his class. This is not our purpose. Instead, each 
article should discuss adifficult and confusing problem 
in as clear and precise a manner as possible with the 
end in view of aiding students to understand that facet 
of the law. 


Our third purpose indicates that the project is 
flexible. The present editorial staff is convinced 
that, basically, our present program as stated above is 
the program which will best fulfill the needs of Hastings 
students. However, until we get a response from the 
readers we cannot be certain that our present convic- 
tions are correct. Nor can we becertain that conditions 
at Hastings will not change, calling for a different 
type of publication. In any case we are on our way. 
Let the classes following develop the Journal as expe- 
rience dictates.’ 


1 DECEMBER 1949 
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BIAS AS AFFECTING CREDIBILITY 


BY WILLIAM G. HALE 
PROFESSOR OF LAW, HASTINGS COLLEGE OF THE LAW 
DEAN EMERITUS, SCHOOL OF LAW, UNIVERSITY OF SOUTHERN CALIFORNIA 


1. IN GENERAL 


It is accepted doctrine that the bias of a wit- 
ness will affect his credibility. The existence of 
bias does not necessarily imply conscious falsehood. 

It is quite likely however to shade at least, though 
unwittingly, a witness’ testimony, the bias may be in 
favor of one side or against the other. Granted its 
existence it may be appropriately taken into considera- 
tion in weighing the testimony. 


Since bias is a state of mind, its existence can 
be determined only circumstantially. These circumstances 
may consist of relationships (e.g. that witness is the 
father of the plaintiff) or dealings or encounters cal- 
culated to develop a prejudice (e.g. a fight with the 
party against whom the testimony is given) or conduct, 
or utterances. These designations are only by way of 
illustration. As Mr. Wigmore (Sec. 949) has well said, 
"The range of external circumstances from which probable 
bias may be inferred is infinite." Experience tells us 
for all practical purposes what those circumstances are 
in individual situations. Evidence of bias is considered 
of such value that the existence of facts, implicit of 
it, may be ascertained either by cross-examination or 
by extrinsic testimony. Considerations of auxiliary 
policy, such as surprise or collateral issue, have not 


been deemed relatively sufficient to limit the method of 
proof. 


Such differences as are found in the various juris- 
dictions do not go to the fundamental principle under- 
lying this evidence, but only to a minor element of pro- 
cedure. The point at issue is whether a foundation must 
be laid for resort to extrinsic testimony, by first makin; 


appropriate inquiry of the witness as to the facts indica- 
tive of bias. 


The variations of rule in the United States are as 
follows: (1) No foundation is required; (2) A foundation 
is required where the alleged evidence of bias consists o? 


























a statement made by the witness, following the analogy 
of impeachment by a prior contradictory statement; (3) 
In some jurisdictions the rule requiring a foundation 
is extended, at least ostensibly, to cover cases where 
evidence of bias takes the form of conduct. For ex- 
ample, one finds in a few California cases language 
like the following: , 
"Appellant sought to impeach a witness against him by | 
proof of declarations and conduct tending to show an 4 
unfriendly feeling on the part of the witness toward q 
appellant. The witness was not asked concerning these ~ 
these acts or declarations. There was therefore no | 
foundation laid for the introduction of the impeaching 
testimony of third persons and the rule excluding it 
was correct. It is necessary to lay the foundation for such 
evidence by calling the attention of the main witness 
to the alleged acts and declarations and giving him an 
opportunity to explain them, as in the case of incon- 
sistent statements." 








(Estate of Bedford, 158 Cal. 145, 147. It does not appear 
what the "acts" were that were presumed to indicate bias.) 


In discussing the question whether the rule applied 
to impeachment by prior contradictory statements should 
| on principle be extended to the field of bias, Mr. 
Wigmore (Sec. 953) remarks: | 

| 























| "Under ordinary circumstances it should be (i.e. where 

| the evidence of the bias takes the form of statements). 
But the rule requiring such an inquiry before proving 

a prior self-contradiction has been pushed so far, and 
applied so stiffly and arbitrarily, that on the whole 

it now does quite as much harm as good. To import it in 
its present shape ‘into any subject where it does not 
strictly belong by precedent, seems unwise. Were the 
rule properly administered, no doubt it should have a 
place here also. But the rule, in any case, applies 

: only to utterances, not to conduct or circumstances 

such as an assault or employment." 





- I agree with Mr. Wigmore that there is merit in 
the principle which led the courts, at common law, to 
declare that a witness should first have his attention 
called to a prior self-contradiction before offering 
extrinsic testimony thereto. The principle is based 
not only on considerations of fairness to the witness 
in making ample provision for explanation by him, and 
on the very practical consideration of possible economy 
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of time which would be secured if the witness admitted 
outright the prior statement, but also it is a principle 
which would largely eliminate the evil of unfair sur- 
prise as to a collateral issue of fact, since it would 
serve as a warning that such issue might be pressed 
later through extrinsic testimony. 


| 
| 
| 


In meeting Mr. Wigmore's objection to the exten- 
sion of that principle based upon a too arbitrary handl- | 
ing of it by the courts, it may be sufficient to suggest, 
as we approach the task of revamping the California Code, 
that we safeguard. .the general principle against prostitu- 
tion and thereby justify its extension to both circun- 
stances and statements in the field of bias. 


Statements found in court opinions, such as in the 
quotation from the Supreme Court of California (supra) 
that a foundation must be laid in the case of conduct, 
as well as utterances, indicative of bias, call for 
special consideration. First it may be asked whether 
any of the courts actually have gone beyond a case in- 


“volving utterances, and second, granting that they have 


not, whether the law ought not to be extended even into 
the field of conduct and perhaps beyond that. There is 
some uncertainty as to the actual state of the law. It 
arises from possible ambiguity in the use of the word 
"act" or "conduct". For example, at times the evidence 
of bias is that the witness attempted to bribe or other- 
wise improperly influence another witness in the case. 
This may be termed an "act". The evidence offered, how- 
ever, takes the form of utterances. The actual inquiry, 
therefore, is concerning what was said on a certain oc- 
cassion. One may contrast with this, evidence of a 
fight between the witness and the party to the action 
against whom he has testified. And then in still an- 
other category may be placed evidence of a relationship 
indicative of bias, e.g. that witness is the brother of 


the party for whom he is testifying, or an employee of 
such party. 


In considering the problems here suggested the 
Queen's Case, (1820) 2 Brod. P.B. 284, 129 Eng. Reprint, 
976, 897, offers a good starting point. The following 
question was proposed to the Judges: 

"Whether, according to the practice and usage of the courts 

below, and according to law, when a witness in support of a 

prosecution has been examined in chief, and has not been 

asked on cross-examination as to any declarations made by 











him, or acts done by him, to procure persons corruptly to 
give evidence in support of the prosecution; it would be 
competent to the party accused, to examine witnesses in his 
defense, to prove such declarations or acts, without first 
calling back such witness examined in chief to be examined 
or cross-examined as to the fact, whether he ever made 

such declarations or did such acts?" 


This question was answered in the negative. The 
English court sees no distinction in principle between 
this set-up and that where the impeachment takes the 
form of a prior self-contradictory statement. It gives 
as the reasons which support the requirement of inquiry 
first on cross-esamination, the following: (1) The 
witness "has an opportunity of giving such reason, ex- 
Planation, or exculpation of his conduct, if any there 
be, as the particular circumstances of the transaction 
may happen to furnish, and thus the whole matter is 
brought before the court at once, which, in our opinion, 
is the most convenient course"; (2) If the opportunity 
of explanation is not thus afforded in the first in- 
stance, it may be wholly lost "for a witness, who has 
been examined, and has no reason to suppose that his 
further attendance is requisite, often departs the 
Court, and may not be found or brought back until the 
triai be at an end. So that, if evidence of this sort 
could be adduced on the sudden and by surprise, with- 
out any previous intimation to the witness or to the 
party producing him, great injustice might be done to 
the party + « «+ and one of the great objects of the 
course of proceeding established in our Courts is the 
prevention of surprise, as far as practicable, upon 
any person who may appear therein." 


In discussing the point that the inquiry here 
had reference to an "act", the court said: 
"Now such acts of corruption are ordinarily accomplished 
by words and speeches; an offer of money or other bene- 
fit derives its entire character from the purpose for 
which it was made, and this purpose is notified and 
explained by words; so that an inquiry into the act of 
corruption will usually be, both in form and effect, an 
inquiry as to the words spoken by the supposed corrupter; 
and the words spoken for such a purpose do, in our opin- 
ion, fall within the same rule and principle, with re- 
gard to the course of proceeding in our courts, as words 
spoken for any other purpose; and we do not, therefore, 
perceive any solid distinction with regard to this point 
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between the declarations and the acts mentioned in the 
question proposed to us. It will be obvious, that the 
observations regarding convenience and inconvenience, 
which we have taken the liberty to offer to your Lord- 
ships as to the proof of words, are alike applicable to 
the proof of acts." 


Nice and subtle distinctions. 


If the rule demanding a foundational inquiry in a 
case of bias based solely on words is sound, it is be- 
lieved that the view of the English judges is sound in 
including cases of bias evidenced by conduct plus words. 
The practical difficulty of drawing a line between these 
two types of cases furnishes an adequate reason for so 
formulating the rule that it would be unnecessary to 
make the distinction. But it is submitted that there 
is further and more fundamental reason for the extension 
of the rule. ‘One reason often urged for requiring a 
foundation in the case of alleged contradictory state- 
ments is that utterances are seldom transmitted by the 
bearer with absolute exactness but rather in the form 
of impressions and hence the utterer should Wave an 
opportunity to explain his statements and thus put them 
perhaps in their true light. Inflection even can change 
a meaning. Tradition has it that in old frontier much 
depended upon the presence or absence of a smile on the 
part of the colorful conversationalist when he engaged 
in certain forceful repartee. It would seem to follow 
that wherever utterances come into the picture, even if 
acts also figure in it, the importance of explanation 
may be quite as great. But this step may logically 
lead to another. If the evidence of bias consists only 
of acts, ambiguity may be involved. The fact of bias 
is an implication from the acts. An exchange of blows 
may be a fight or a friendly bout. Thus the way is 
paved for including within the rule all cases of con- 
duct indicative of bias, whether accompanied by evi- 
dence of words or not. 


Finally it remains to ask whether bias implied 
from relationship falls in the same category. I believe 
it does not. Whether the witness is a brother or em- 
ployee of the party for whom he testifies, calls for no 
explanation. The only issue here involved is whether 
the relationship actually exists. The principle, there- 
fore, which has been relied on in the foregoing situa- 
tions has no application here. Nevertheless, may it not 








also be desirable to require a preliminary inquiry of 
the witness concerning such matters before undertaking 
to call other witnesses thereto? The law of evidence 
in more than one instance emphasizes the evil of sur- 
prise. Neither the witness who is sought thus to be 
impeached nor the party who calls him can anticipate 
such an issue. If no inquiry is made of the witness, 
during his cross-examination, he may well be dismissed 
and may be out of reach when the attack is after made 
on him. Neither he nor anyone else therefore could be 
readily called in rebuttal. To demand a preliminary 
inquiry of the witness, during his cross-examination, 
imposes no special hardship on the cross-examiner. If 
the witness admits the relationship. as he may if it 
is true, time is saved. If he denies it, the inquiry 
will have served as a warning to prepare by the call- 
ing of other witnesses to sustain him in case the cross- 
examiner later follows up this attempted impeachment. 
The requirement should not be absolute, but should be 
applied subject to a reasonable discretion. 


It is recognized, of course, that we here would 
be departing from traditional procedures, but we offer 
the suggestion as worthy of consideration. It is also 
recognized that the principle underlying such extension 
carries beyond the field of bias. It would include all 
modes of impeachment in which the facts, impeaching in 
their character, would be within the knowledge of the 
witness and which are now open to proof by extrinsic 
testimony - for example that witness was intoxicated 
at the time of the event, or that witness had been con- 
victed of a crime. 


The Supreme Court of Alabama in Allen v Fincher, 
(1914) 187 Ala. 599, 65 So. 946, while deciding on the 
basis of settled authority in that state that evidence 
of bias could be offered without any prior foundation 
inquiry, nevertheless gives strong moral support to the 
views here expressed, in the following language: 

"As the multiplication of issues is not desirable, it 

would seem that the better rule would reyuire the party 

against whom a witness is testifying to develop, on cross- 
examination, the fact of the bias of the witness. If, on 
the cross-examination, the witness admits the facts show- 
ing his bias, then there should, at once, be an end of the 
matter. If he, on such cross-examination, denies the 
facts showing such bias, then the party against whom he 
has testified should be - and in all courts, including our 
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own, is - allowed to show by other witnesses the existence 
of such facts + + + While for administrative purposes, the 
better rule on the subject is, in our opinion, the one which 
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we have above indicated. and while the question is one only 
of practice, our predecessors, in the cases above cited, 
have declared the rule in this state to be as we have quoted 


it (viz: that no preliminary inquiry on cross-examination is 
required.) " 


Pm“ 2. CASES DEALING WITH BIAS, WHICH HAVE A BEARING ON THE 
REQUIREMENTS AS TO FOUNDATION. 


People v Ye Foo, (1907) 4 Cal. App. 730, 737, 89 
Pac. 450. The State was allowed to impeach one of defen- 
dant's witnesses by extrinsic testimony that this witness 
had offered a bribe to one Edgar to give certain testi- 
mony favorable to the defendant. It was objected that a 
sufficient foundation had not been laid in that the at- 
tention of the witness had not been called to "the parties 
present at the time of the alleged bribery conversation." 
In affirming the trial court, the Appellate Court de- 
clares: 

"The better course would have been to have called the atten- 

tion of the witness Jue Doe Men to the persons present at 
— the alleged conversation, but the omission to do this is not 
necessarily fatal to receiving impeaching testimony. The 
attention of the witness was called to the circumstances of 
time and place, and it clearly appeared that he understood 
the occasion referred to and the conversation to which his 
attention was directed. He gave his version of the conver- 
sation and denied that he offered Edgar twenty dollars. 


NOTE: It will be observed that the inquiry related to a 
conversation. It is assumed that a foundation was necessary. The 
opinion shows some liberality in the application of the rule. 


People v Delbos, (1905) 146 Cal. 734, 738. The 
only statement in the case bearing on the question of 
impeachment is as. follows: 


"There were other exceptions to the refusal of some evidence 





tending to lay the foundation for proof that the prosecution 


1p was instituted by the prosecuting witness for the purpose of 
| extorting money from the defendant. It was proper to show 
| this fact to impeach the motives of the prosecuting witness, 
but the questions asked should have been preceded by a di- 
rect question. The prosecuting witness should have been 
first asked if she had not begun the prosecution for that 
- 




















purpose. The ruling was technically correct." 


NOTE: Without the entire record in this case before one, 
it is difficult to get the import of this language. It seems fair 
to assume that evidence of such motive would consist chiefly of 
statements. If so the case falls in the "utterance" category. 


Estate of Bedfore, (1910) 158 Cal. 145, 110 Pac. 
302. This case, also, is short on fact background. 
Nothing appears except what is incorporated in the quo- 
tation from the opinion which appears (supra) in the 
text of this memorandum. It is there indicated that 
"declarations and conduct" were offered as "tending to 
show an unfriendly feeling." It does not appear 
whether the "declarations" and the "conduct" were in 
any way inter-related. The case, therefore, can not 
be cited definitely to the proposition that were the 
hostile episode consists exclusively of an “act" the 
rule calling for a foundation inquiry would be applied. 
Hence, quaere as to a case involving "act" only. 


Baker v Joseph, (1860) 16 Cal. 173, 177. This 
case holds that proof of declarations of hostility by 
a witness is governed by the rule applicable to im- 
peachment by proof of prior contradictory statements. 
The Queen's Case, quoted from (supra) in the text of 
this memorandum, is cited and relied upon. The follow- 
ing discussion of the problem presented is instructive: 

"It is said that the Court erred in excluding proof of the 

state of feeling of the witnesses Oppenheim and Brooks. On 

cross-examination, Oppenheim testified that he had no ani- 
mosity towards Joseph. He aiso testified that, ‘since the 
commencement of this suit, and at no other time, I never 
stated to Mrs. Fox that I would ruin defendant, or words 
to that effect! The appellant offered to prove by Fox 
that, in conversation with appellant, held about the time 
of the commencement of this action, Oppenheim told him he 
would ruin the defendant. Some other testimony of like 
import was offered and rejected. The ground of this re- 
jection was the obvious one that the questions were not 
directly put to the witness, whether he had made these 
statements, and proper information as to time and place, 
and the precise matter which was to be used against him 
given, so that an opportunity might be afforded to rebut 
or explain it. It is unquestionable that where a witness 
is sought to be impeached by proof of contradictory state- 
ments, made or alleged to have been made by him, it must 
be brought to the knowledge of the witness what the 











precise matter of these contradictions is, and the time 
and place of making them. This rule is based upon a prin- 
ciple of justice, which requires that the witness have a 
fair opportunity of explaining what, without such explana- 
tion, might appear to be suspicious. But it is said that 
the same rule does not hold in regard to expressions of 
hostility or ill (178) feeling on the part of the witness. 
It is argued that the value and weight of testimony, in 
some degree, depend upon the state of feeling of a witness: 
that a witness, whose feelings are embittered against a 
party, is not so worthy of credence as a witness standing 
indifferent; and that, therefore, proof of this state of 
unfriendly feeling is admissible, as independent evidence 
affecting the testimony of the witness. This distinction 
is more plausible than sound. No mode of ascertaining 
the state of feeling of the witness exists, except that 
disclosed by the declarations or the acts of the witness 
sought to be impeached by these declarations. The same 
principle, which assures to him the privilege of explana- 
tion when contradictory declarations are offered, applies 
to assure him the right of explanation, when declarations 
of hostility are sought to be introduced. In effect, it 
is attempted to be shown that the witness has asserted, 
directly or impliedly, something different from the pre- 
sent testimony; that, whereas he professes or holds him- 
self out to be an indifferent and impartial witness; 
testifying without prejudice or feeling, yet, really and 
in fact, he is a prejudiced witness, whose passions color 
his testimony. The weight of authority and the reason of 
the rule, are as we have stated them. We can see no dis- 
tinction between admitting declarations of hostility of 
the witness, by way of impairing the force of his testi- 
mony, and admitting contradictory statements for the same 
purpose, so far as this rule is concerned; for, in either 
case, an opportunity should be given the witness to ex- 
plain what he said. We understand this doctrine to be 
laid down by the best standards. Thus, PH. Ev 2 vol. 
435, says: 'The rule that a witness ought to be cross- 
examined as to contradictory statements, before they can 
be admitted in evidence to impeach the credit of his 
testimony, has been extended not only to contradictory 
statements, but also to other declarations of the wit- 
ness, and to acts done by him through the medium of 
declarations or words; so that, if it is intended to of- 
fer evidence of former declarations of a witness, or of 
acts done by him touching the cause, not with a view to 
contradict his statement upon oath, but for the purpose 
of discrediting him as a corrupt witness, or as one who 














would corrupt other witnesses, in this case also, it has 
been determined that the witness should be. previously 
questioned as to them in cross-examination. This appears 
from an answer of the Judges to a question put to them by 
the House of Lords, (in the Queen's -Case ) in the course 
of the proceedings before referred to. The question was 
in the following words: “If a witness in support of (179) 
a prosecution has been examined in chief, and has not been 
asked in cross-examinations as to declarations made by hin, 
or as to acts done by him, to procure persons corruptly to 
give evidence in‘support of the prosecution, whether it 
would be competent to the party accused to examine witness 
in his defense, for the purpose of proving such declara- 
tions or acts, without first calling back the witness to 
be examined or cross-examined as to the fact whether he 
ever made such declarations or did such acts?' Another 
question was the following: ‘If a witness, called on the 
part of a plaintiff or prosecutor, gives evidence against 
the defendant, and if, after the cross-examination of the 
witness by the defendant's counsel, they discover that the 
witness so examined has corrupted or endeavored to corrupt 
another person to give false testimony in such case; 
whether the defendant's counsel may not be permitted to 
give evidence of such corrupt act of the witness, without 
calling him back?' The Judges were of opinion, on both 
questions, that the proposed proof could not be adduced 
without a previous cross-examination of the witness as to 
the subject matter, 'The general rule,' says the Lord 
Chief Justice, ‘and the general practice is this: If it 
be intended to bring the credit of a witness into ques- 
tion, by proof of anything that he may have said or de- 
clared touching the cause, the witness is first asked, 
upon cross-examination, whether or not he has said or 
declared that that which is intended to be proved.' 
(Carpenter v Wall, 11 A. & E. 803; 2 Barb. 211; 121d. 

596; 1 Greenl. Ev. Sec. 462.) This author says that the 
rule is extended, not only to contradictory statements 

by the witness, but to other declarations, and to acts 
done by him through the medium of verbal communications 

or correspondence, which are offered with the view to 
contradict his testimony in chief, or to prove him a 
corrupt witness himself, or to have been guilty of at- 
tempting to corrupt others.'! 


"The offer to introduce the proof of the declarations 

of the witnesses, Oppenheim and Brooks, did not meet 

the requirements of the rule, as laid down in the Queen's 
Case, and now generally recognized. There was no such 
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specification of time, place and occasion as to give to 
the witness the full opportunity of explanation." 


People v Pickens, (1923) 61 Cal. App. 405, 408. 
Extrinsic evidence may be offered to show that a wit- 
ness and a party, for whom he testifies, are members of 
the same lodge, without first inquiring on cross-exam- 
ination as to such fact. 


NOTE: This is dictum in the case. (See following cases 
in which the bias was evidenced by statements: Silvey v Hodgdon, 
(1874) 48 Cal. 185; People v Gardner, (1897) 98 Cal. 127, 132; 
Fagan v Lentz, (1909) 156 Cal. 681; Ash v Soo Sing Lung, (1918) 
177 Cal. 356, 170 Pac. 843; People v Nelson, (1928) 90 Cal. App. 
27, 34, 265 Pac. 366. 


People v Brooks, (1892) 131 N.Y. 321. The trial 
court ruled out the following evidence, calculated to 
show the bias of a witness for the state against the 
defendant, on the ground that the state's witness had 
not been cross-examined as to the matter. Defendant 
was on the stand and was questioned by her counsel as 
follows: "Now state whether or not Charlotte (the 
witness for the state) was friendly to you or unfriend- 
ly?" "Did you and Charlotte have frequent difficulties 
during that time?" Did Charlotte assault you upon 
other occasions previous to the fire?" 


HELD: The trial court erred in ruling out this exam- 
ination. No foundation is required in such a case. 
It does not fall within the principle applicable to 
impeachment by prior contradictory statements. 


NOTE: This case is cited with approval in People v 
Pickends (supra). 


Brink v Stratton, (1903, N.Y.) 68 N.E. 148. 
Action on a promissory note. The defendants allege 
payment by one C. C was called as a witness for the 
defendant. Three witnesses testified as to the repu- 
tation of C for truth and veracity. C was then called 
as a witness and asked the following questions concern- 
ing the witnesses who had testified as to his bad repu- 
tation, all of which were objected to and in each case 
the objection was sustained. 

1. Was Mr. Boyd opposing you and you opposing 

Mr. Boyd for a number of years in your papers? 

2. Each one attacking the other through his 
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above 
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paper? 

3. What have been the relations between you and 
Mr. Wilbur? 

4. Was Arthur Wilbur one time superintendent of 
schools? : 

5. Did your paper attack him? 

6. I will ask you whether or not by reason of 
the position of the Forum against Mr. Wilbur, 
whether or not he was defeated as superinten- 
dent of the schools? 


That it was prejudicial error to exclude the 
questions. The court reasoned as follows: 

"That it was competent to prove the hostility of any or 

all of these witnesses towards the defendants, or either 
of them, by their cross-examination or by other testimony; 
that it was not necessary that the witness should be first 
examined as to his hostility before calling other witnesses 
is not limited to contradicting him in case he denies hos- 


tility - is well established by the decisions of this state. 


"The extent, however, to which an examination may go for 
the purpose of proving the hostility of a witness must be, 
to some extent at least, within the discretion of the trial 
judge. 1t should be direct and positive, and not very re- 
mote and uncertain, for the reason that the trial of the 
main issue in the case cannot be properly suspended to make 
out a case of hostile feeling by mere circumstantial evi- 
dence from which such hostility or malice may or may not be 
inferred." 


People v Mallon, (1906) 116 App. Div. 425, 101 


Supp. 814, 818. 


"The appellant urges that there was reversible error in the 
exclusion of testimony showing the hostility of the witness 
O'Brien towards the defendant. One Tausig was called by 
the defendant and, after testifying to some facts relative 
to the shooting, stated that he had known William O'Brien 
for six or seven years, and that he remembered seeing him 
two nights after the shooting occurred at No. 23 Bowery. 
Whereupon this question was asked, 'Did O'Brien at that 
time state whether he would tell the truth or tell a lie as 
to what happened that morning in reference to Mallon?’ 
Which question he was not permitted to answer. The appel- 
lant now urges that this question was put to the witness 
for the purpose of proving hostility on the part of the 
witness O'Brien toward the defendant, and that it was error 
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to exclude it. O'Brien had not been interrogated while 
on the stand in regard to any’ such occurrence or conversa- 
tion. The evidence was offered, of course, for the pur- 
pose of impeaching O'Brien. 


"There are two rules firmly established by the decisions 
in this case . .. . 


"The second rule is that the hostility of a witness to- 
wards a party, against whom he is called, may be proved 
by cross-examination of the witness, or witnesses may be 
called who can swear to facts showing it. It would have 
been competent, therefore, without previous cross-examina- 
tion upon the subject, to have proved facts tending to 
establish hostile relations between the witness O'Brien 
and the defendant. The question is whether, under this 
rule, mere utterances of the witness claimed to show hos- 
tility can be proved, without preliminary interrogation 
as to those utterances of the witness himself. The rea- 
son for the rule requiring, in the case of mere contra- 
dictory statements, that there should be a preliminary 
interrogation, is primarily based upon the uncertainty of 
hearsay evidence; that when one person undertakes to say, 
after more or less lapse of time, what another person 
said, the accuracy of the repetition depends upon the 
correct understanding in the first instance of the state- 
ment, its accurate preservation in the memory of the 
testifying witness, its accurate reproduction upon the 
trial, together with the circumstances under which it 
was first uttered and its relation to the rest of the 
transaction of which it purports to be a part. With 
these numerous chances for misunderstanding, forgetful- 
ness, and misrepresentation, it has always been thought, 
in this state at least, that it was due, not only to the 
convenience of trials and the interest of justice, but 
also to the rights of the witness, that he should have 

an opportunity of tendering his version of the matter 

in the first instance. Therefore preliminary interroga- 
tion of a witness as to contradictory utterances has 
always been required. 


"There does not seem to me to be any reason why the 
same rule should not apply to mere utterances claimed 
to indicate hostility. A careful examination of the 
cases in this state has failed to discover the estab- 
lishment of a contrary rule." 











Reference is here made to People v Brooks (supra) 
and Brink v Stratton (supra) and it is pointed out that 
in neither case was the “question of utterances" in- 
volved. The court concludes that the evidence offered 
in the principle case was properly excluded. 


People v Lustig, (1912)206 N.Y. 162, 171. 


"Another of the errors, which I regard as grave, was com 
mitted in refusing to allow the witness Thomas, called for 
the defense, to testify concerning a conversation, which he 
had with Mr. and Mrs. Livingston about the defendant. Thomas 
testified to having the conversation some time in December, 
1909, in the Livingstons' drug store, and was asked to 'tell 
the jury what was said in respect to this defendant.' This 
question was objected to by the district attorney as im- 
material, irrelevant and incompetent. Whereupon,.the de- 
fendant's counsel stated: ‘I desire to show the hostility 
of Mr. and Mrs. Livingston.' The court, then, asked 'Did 
you question Mrs. Livingston touching this hostility?' 
Defendant's counsel replied, 'I did not question her, but 
it seems to me that I did not have to.' The witness was 
not allowed to answer and the defendant excepted. Any ob- 
jection to the form of the question was obviated by reason 
of the ground of the exclusion of the evidence. The rule 
is settled in this state, by repeated decisions of this 
court, that the hostility of a witness towards a party, 
against whom he is called, may be proved by any competent 
evidence. As it was stated in People v Brooks, (131 N.Y. 
321,325), the hostility 'may be shown by cross-examination 
of the witness, or witnesses may be called who can swear 

to facts showing it. There can be no reason for holding 
that the witness must first be examined as to his hostil- 
ity, and that then, and not till then witnesses may be 
called to contradict him.'" 


NOTE: Reliance upon People v Brooks, seems misplaced. In 
the Brooks case the evidence of bias consisted of conduct, not 
utterances. The Stratton case is also cited. But it likewise 
and for the same reason is not in point. However, the Lustig 
case was decided by the Court of Appeals, and would, therefore, 
seem to represent the New York law. No reference is made to 
People v Mallon. But the Mallon case was decided in the Appel- 
late Division of the Supreme Court and therefore does not stand 
against the Lustig decision. 


Sullivan v State, (1932) 25 Ala. 140, 142 So. 
110. 
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FACTS: The defendant is charged with assault 
with a deadly weapon. It appears that he shot one 
Moore with a double barrelled shot gun. As a part of 
his defense S offered to prove that Moore, the prose- 
cuting witness had On the morning of the attack, al- 
leged in the complaint, set fire to defendant's hay 
stack. This evidence was offered on two theories. 

(1) That Moore had committed a felony and defendant 
was entitled under the statute to use force in arrest- 
ing Moore, (2) That the evidence tended to show bias 
and prejudice on the part of Moore. 


HELD: That the evidence was inadmissible on both 

grounds. As to the second ground the court states: 
"That defendant insists that this evidence was relevant 
as tending to show the animus and bias of Henry Moore as 
a witness. This insistence is untenable. The proper way 
to show bias of a witness is to ask him directly the 
state of his feelings, and, if he denies bias, to resort 
to facts and circumstances tending to show it. In this 
case the proper predicate was not laid for the introduc- 
tion of independent circumstances." 


Southern Ry. Co. v Harrison, (1914) 191 Ala. 436, 
67 So. 597. Suit for injuries sustained by an employee 
of the defendant Company while riding on an engine of 
one of the defendant's. trains. One Ernest was called 
as a witness for the plaintiff. The defendant on cross- 
examination asked him if he had been discharged from the 
employ of the defendant company at or near the time of 
the accident. The plaintiff objected to the question 
and the objection was sustained. The defendant appeals 
from$this ruling. 


HELD: The evidence was properly excluded. The court 

said: 
"The trial court committed no reversible error in declining 
to let the defendant ask the witness Ernest, on cross-ex- 
amination, to state whether or not he was laid off by the 
Sourthern Railway Company on the morning of the accident. 
The witness had just stated he had not worked for the de- 
fendant since that time, and it was therefore immaterial 
to the issues involved whether he quit or was laid off by 
the company, unless, as is now suggested in brief of counsel, 
that the fact he was laid off by the defendant was a cir- 
cumstance showing ill feeling towards the said defendant, 
and was a circumstance affecting his credibility. If this 
be true, the purpose or relevancy of the evidence should 
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have been suggested to the trial court, as there is nothing 
in the question which would show that it was being asked to 
show bias on the part of the witness. Moreover, the more 
proper and orderly way to have shown bias or ill will was 
to have asked the witness the direct. question as to his 
state of feelings towards the defendant, and he may have 
admtted that 1t was bad. On the other hand if he said it 
was good, then the defendant could resort to the introduc- 
tion of facts and circumstances showing that the witness 
was biased against the defendant." 


Creeping Bear v State, (1905) 113 Tenn. 322, 87 
S.W. 653. The defendant was indicated for murder. W, 
a witness for the prosecution, was called to testify to 
the facts of the murder. On cross-examination the de- 
fendant sought to bring out that W. was a friend of the 
deceased and that during the pendency of an appeal in a 
former case he had taken an active part in trying to 
keep people from signing a petition seeking a pardon for 
the defendant. The offer of this proof was refused by 
the trial court. The defendant then offered a witness 
to testify to the friendship and the conduct ‘of the wit- 
ness for the prosecution as independent evidence. This 
second offer of proof was again rejected. Defendant 
appeals from a judgment of conviction holding that the 
action of the trial court was error. 


HELD: That the trial court committed error. The 

court said: 
"The testimony should have been admitted. It is always 
competent to prove the friendliness or unfriendliness of 
a witness, his partiality for one party or hostility to 
to the other, in order that the jury may judge of his 
credibility and the trustworthiness of his testimony. It 
is the experience of trial courts that witnesses are 
often as much influenced in testifying by feelings of 
friendship or hostility to parties to the case as by 
direct pecuniary interest in the result of the trial, and 
for this reason proof of the relation of the witness to 
the parties may be shown by proving his conduct and ex- 
pressions in relation to them by cross-examination of the 
witness or independently by witnesses called for that pur- 
pose. In the latter case the best practice is to direct 
the adverse witness' attention, where the conversations 
and statements are proposed to be proved to the time and 
place had or are and to whom spoken but this is in the 
discretion of the court and not absolutely necessary, 
since the evidence is not for the sole purpose of 
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contradiction. The answer of the witness on cross-examin- 
ation is not’conclusive, because evidence of his feelings 
towards the parties is relevant and material." 


Sasser v State, (1907) 129 Ga. 541, 59 S.E. 255. 


The defendant was indicted for murder. A witness 
who testified for the state was asked by defendant's 
counsel on cross-examination if he had not had a fight 
with the defendant and ‘hit at him' in a difficulty 
which had occurred between them. The question was ob- 


jected to and the trial court refused to allow the wit- 
ness to answer. 


HELD: That the trial court acted properly. The court 

said: 
"The purpose of this testimony was to show the state of 
feeling on the part of the witness toward the defendant. 
Cr. Code 1895 provides: 'The state of the witness's 
feelings to the parties, and his relationship, may always 
be proved for the consideration of the jury. A party can- 
not prove a difficulty between a witness and a party to 
the case on trial to show bad feeling on the part of the 
witness toward him, unless the witness denies that such a 
feeling exists. Whenever the witness denies that such 
feeling exists, it is proper to permit the witness to be 
interrogated as to any difficulty or trouble between them, 
for the purpose of rebutting this denial and showing that 
such feeling does exist. It does not appear from this 
assignment of error that the witness had denied having bad 
feeling toward the defendant... If a witness admits 
ill feeling toward a party to a case, he cannot be inter- 
rogated as to difficulties between them in order to show 
bad feeling; but, if a witness denies having ill feeling 
toward a party to a case, he can be interrogated as to 
difficulties between him and said party, in order to show 
bad feeling. A witness can be shown to be friendly with 
and entertain good feeling toward a party to a case, and, 
should he deny that this is true evidence is admissible 


to rebut such denial and show that such friendly state 
exists." 


Barraclough v Union Pac. R. Co. (1982) 331 Mo. 
157. 52 S.W. (2a) 998. Action for wrongful death. 
Burke, the conductor of the defendant company at the 
time of the accident testified in behalf of the piain- 
tiff. As a part of the defendant's case the superin- 
tendent in charge of the section of the road where the 
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accident occurred was called and was asked the follow- 
ing questions. After it was shown that’ Burke had been 
discharged from the employ of the defendant company at 
the time of the accident. "Q. After Mr. Burke was 
discharged, did you have any controversy with him about 
back pay? Q. I am asking if you personally, as super- 
intendent, had any controversy with him about back pay? —_ 
Q@. What was the controversy between you and Mr. Burke | 
about, after you discharged him?" The witness was re- 
quired to answer that there was a controversy but he 

was not required to answer the other questions. On ap- — 
peal it was contended that the questions were proper. 


It was contended for defendant that the question 
tended to show bias on the part of the witness Burke 
and that they should therefore have been allowed. 


It was contended for plaintiff that even though 
the questions showed bias on the part of Burke they were 
improper because Burke had been asked no questions as to 
his bias or as to these matters and therefore no proper 
foundation for the questions had been laid. a 





HELD: That the foundation was not necessary and that 
the witness should have been allowed to answer the 
questions. The court said: 
"Plaintiff says that Burke was never asked about any such 
controversy, and therefore it was an improper attempt at 
impeachment without laying any foundation therefor. It 
-is true that a witness cannot be impeached, by showing 
statements he has made, unless a foundation is laid by 
asking him if he made such statements. Here, however, 
no statements of Burke were shown, but only the fact that 
a controversy about back pay had existed between him and “ 
the company, and defendant was not permitted to show any 
details of the controversy. It will further be noted 
that the court said that it was sufficient 'to show he 4 
had a controversy' and that plaintiff's counsel agreed. 


"There is considerable conflict of authority as to the 

necessity of laying a foundation to impeach a witness for 

bias or hostility. ‘In some jurisdictions, where ordin- 

arily a foundation must be laid to contradict a witness, _ 
his statements or acts which show hostility or bias are 

considered of a different character, and no foundation is 

required to be laid. In still other states a distinction 

is drawn between acts and statements showing hostility or 

bias, a foundation being required in the latter instance, 





sd 


but not in the former.' It seems reasonable, however, as 
stated by Wigmore on Evidence, Vol. 2, p. 343, that the 
rule requiring preliminary inquiry of the witness before 
offering evidence to show his bias ‘applies only to utter- 
ances, not to conduct or circumstances, such as an assult 
or an employment.' Other illustrations of facts or issue 
of bias without a preliminary inquiry of the witness are: 
Relationship to a party by blood or marriage, pendancy of 
litigation between the witness and the party against whom 
he testifies, and a quarrel or trouble between them." 


The court, however, is of the opinion that the 
questions as to what. the details of the quarrel, etc. 
are is not admissible and that the trial court, there- 
fore, acted properly in refusing to allow answers to 
the specific questions as to the details of the quarrel 
here in question. 


Brody v Cooper, (1924) 45 R.I. 453, 124 Atl. 2. 
The suit was for damages sustained to plaintiff's car 
in a collision. The deposition of the insurance ad- 
juster was offered in evidence. The defendant sought 
to show that the witness who gave the deposition.was 
the insurance adjuster for the company in which plain- 
tiff was insured and to prove by that fact that he was 
biased in favor of the plaintiff. 


HELD: That in the absence.of a proper foundation this 

testimony was not admissible. The court said: 
"Granting that defendant can impeach the credibility of 
the deponent, the rules of evidence must still be observed. 
The evidence to which objection was taken at most might be 
held to show that the witness had a cause for bias; it 
does not prove bias in fact and cannot be proved as an 
independent fact. Even if it was admissible, the witness 
who is to be impeached must first in cross-examination be ~ 
interrogated in regard to it and given an opportunity to 
deny bias or explain the extent thereof or the reason 
therefor. The fact that in the circumstances the defen- 
dent could not cross-examine the witness does not change 
the rule." 


NOTE: The case is weakened as to the above point by rea- 
son of the fact that the court holds the defendant unable to im- 
peach the witness at all because the deposition was taken at the 
defendant's request in the first instance and the witness was 
therefore the witness of the defendant. 
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Ellsworth v Potter, (1869) 41 Vt. 685. 

"It is true that a witness who is examined in open court 
may not be impeached by proving his declarations out of 
court, unless he is first particularly inquired of upon 
the subject. There is some reason for applying the saine 
rule to mere proof of ill feeling which has only been 
evinced by unkind or threatening remarks about the party; 
but when there has been an open quarrel or a suit at law 
between the party and the adverse witness, it becomes a 
substantive fact and may be proved like relationship, or 
interest in the event of the suit, without previous in- 
quiry of the witness in regard to it... . The proof of 
such a difficulty, law-suit, interest, or relationship is 
not, in the ordinary sense, impeaching testimony, al- 
though it may be considered in determining the credit to 
be given the witness." 


Fagen v Lentz, (1909) 156 Cal. 681, 105 Pac. 951. 


The facts and the holding of the court are succinctly 
stated in the following excerpts from the opinion: 


"Mrs. Minnie Tucker was a witness for the plaintiff, but 
was not questioned and did not give any testimony as to 
her feelings toward either of the defendants, or as to 
the making of any statement tending to show hostility or 
bias. On the direct examination of defendant, Charles W. 
Lentz, he was asked whether Mrs. Tucker did not, after 
some difficulty between her husband and himself, shake 
her hand and fist at him and say? 'I will give you all 
the court you want, before I get through with you.' An 
objection to this question was sustained. It is settled 
in this state that the same foundation as must be laid 
for introducing prior contradictory statements of a wit- 
ness is equally necessary to the introduction of evi- 
dence of declarations showing hostility or ill feeling 

on the part of the witness, in other words, that before 
such evidence is introduced, the witness so sought to 

be attacked must be asked as to the making of such state- 
ments. . . « The ruling of the trial court sustaining the 
objection to the question asked Mr. Lentz relative to Mrs. 
Tucker was in accord with this rule." 
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3. MISCELLANEOUS CALIFORNIA CASES INVOLVING BIAS OR 
INTEREST 


McLaughlin v Los Angeles Ry. Corp. (1919) 180 Cal. 
527, 538. 
People v Thompson, (1891) 92 Cal. 506, 509; 28 Pac.589. 


People v Pickens, (1923) 61 Cal. App. 405, 407; 214 

Pac. 1027. 

National etc. Mfg. Co. v Producers R. Co., (1915) 169 
Cal. 740, 742; 147; Pac. 963. 

People v McLean, (1902) 135 Cal. 306, 308, 67 Pac.770. 
People v Nihell, (1904) 144 Cal. 200; 77 Pac. 916. 

Salle v Moyer, (1891) 91 Cal. 165, 168; 27 Pac. 513. 
People v Wong Chuey, (1897) 117 Cal. 624, 627; 149 

Pac 833. 

People v Keyes, (1930) 103 Cal. App. 624, 643; 284 

Pac. 1096. 

People v Tomalty, (1910) 14 Cal. App. 224, 111 Pac. 513. 
Estate of Martin, (1915) 170 Cal. 657, 671; 151 Pac.138. 
People v Goldenson, (1888) 76 Cal. 328, 324; 19 Pac.161. 
People v Peter, (1932) 125 Cal. App. 657, 663; 14 Pac. 
(2d) 166. 

People v Pantages, (1931) 212 Cal. 237, 252, 259. 

People v Swoape, (1925) 75 Cal. App. 404, 409; 242 Pac. 
1067. 

People v Bennett, (1926) 79 Cal. App. 76, 94; 2249 Pac. 
20. 

People v Hoffman, (1925) 195 Cal. 295, 232; Pac. 974. 
People v Blockwell, (1927) 81 Cal. App. 417, 419; 253 
Pac. 964. 

People v Sacramento Butcher's Assn. (1910) 12 Cal. App. 
471; 107 Pac. 712. 

People v Johnson, (1895) 106 Cal. 289, 292; 39 Pac. 622. 
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THE PALSGRAF THEORY 
WHAT ESTABLISHED DOCTRINES IT ATTEMPTED TO ALTER 





BY LESTER CLARK 


At a depot of the Long Island Railroad 4 passenger i E: 
with a small paper wrapped package under his arm ran to 
catch a train already moving out of the station. The 
passenger jumped for the step of the train, reached it, i 


and then wavered there attempting to maintain his bal- 
ance. Two of the train guards employed by the Railroad 
reached to grab the passenger and haul him to safety. As 
they did so they dislodged the package under his arm and 

it fell to the rails. Though the package to all appear- 
ances was innocuous, it in fact contained fireworks which 
exploded as a result of the fall. The shock wave from 

the explosion threw down some heavy scales many feet 

aWAYV. A Mrs. Palsgraf, standing under the scales, was 
struck by them and severely injured. She subsequently 

sued the Railroad for the injuries thus sustained. From 

the final decision in that suit, handed down by the New ei 
York: Court of Appeals, arose the famous and controversial 
Palsgraf Theory. Mr. Justice Cardozo, who was at the 

time Chief Justice of the Court and wrote the Majority 
Opinion, took that occasion to propound a doctrine of Bib: 
negligence contra in many wayS to what were until then 
considered the established doctrines. Justice Andrews, 

with the concurrance of Justices Crane and O'Brien, 

vendered a vigorous dissenting opinion supporting the 
accepted views. As its title indicates, this paper will 

not deal with the merits of the Palsgraf Theory or its 
reception in other courts but rather will attempt to 

define exaetly what the theory is and the extent to 


which it was intended to alter theretofore accepted 
theories. 


The Court was agreed as to the following conclu- 
sions of fact in the case: (1) It was foreseeable that 
the actions of the guards might result in injury to the 
passenger they assisted or to his package, and therefore 
there was negligence as to this passenger; (2) It was 
not foreseeable that the actions of the guards would re- 
sult in injury to Mrs. Palsgraf; (8) Their actions were 
the proximate cause of the harm to Mrs. Palsgraf. (At 
least this contention of Andrews was not denied by 
Cordozo.) Thus it is seen that the split of the Court 
was caused entirely by differences in theory. 
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Justice Andrews contended that the theory appli- 
cable to the case was that developed from the dicta of 
the judges in Smith v. London & Southwestern Ry. Co., 
Exchequer Chamber, 1870. L.R. 6 C.P. 14. A brief state- 
ment of that doctrine might be: Once negligence is 
shown there is liability to all those whose injuries 
were proximately caused by the negligence regardless of 
the foreseeability of the injury to them. 


Applying the admitted conclusions of fact to the 
doctrine, Andrews contended that the Railroad Company 
was liable to Mrs. Palsgraf since their acts (the acts 
of the guards, their employees) were negligent and were 
the proximate cause of the injury suffered. Chief 
Justice Cardozo, and the majority, held that the guards 
‘violated no basic duty of care to Mrs. Palsgraf despite 
the facts that they were negligent as to the passenger 
boarding the train and that this negligence caused the 
injury to Mrs. Palsgraf. If there was no violation of 
a duty of care to Mrs. Palsgraf then, Cardozo held, 
there was no liability for the injury. In the opinion 
of the majority, the factual conclusion that the injury 
to Mrs. Palsgraf was unforeseeable gave rise to the 
legal conclusion that there was no duty owed. The 
theory of duty on which the legal conclusion was based 
is the crux of the Palsgraf theory. 


THE PALSGRAF THEORY OF THE DUTY OF CARE 


Chief Justice Cardozo looks first for a duty of 
care toward the plaintiff laid upon the defendant's 
servants in their acts. He says that the duty of care 
- the duty to avoid negligence - is not thrust upon 
one unless there is foreseeable "To the eye of reason- 
able vigilance," or to the average prudent man, a 
possibility that the act complained of would injure the 
complaining individual. If the possibility of injury 
to any person or his interests could be foreseen, then 
a duty is laid upon the defendant to us due care in 
his actions to avoid injury to that person. A corres- 
ponding right to protection against resulting injury 
arises in those persons to whom the injury was fore- 
seeable. The duty under which the defendant is put 
is a duty solely to those whose injury could be fore- 
seen, and the right of protection against injury re- 


sulting from a breach of duty accrues solely to those 
persons. 
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Chief Justice Cardozo says the duty has an "orbit", 
or if you prefer, a range, which extends only so far as 
a prudent man might foresee harm spreading from the act. 
The duty extends only to those persons who are themselves 
within, or who claim interests within, the orbit of duty; 
i.e. the area within which injury is foreseeable. From an 
this concept of the boundary of the duty comes the oft 
quoted statement that: 

"The risk reasonably to be perceived defines 

the duty to be obeyed." 


ESTABLISHED DOCTRINES ALTERED BY THE THEORY 


By tracing the limits of the intended applicability 
of the theory of Mr. Justice Cardozo in the Palsgraf case 
we may hope to arrive at a conclusion as to which niche 
in the Law he intended it to fill. 


Justice Cardozo makes clear that in limiting the 
extent of duty to the extent of foreseeability of harm he 
does not mean to limit other factors of liability in negli- 
gence to the foreseeability-of—harm test. 


The decision states that once the duty to a parti- 
cular person is fixed, then it is not necessary that harm 
to that person or his interests occur in a foreseeable 
manner in order that there be liability for the breach 
of duty. Professor Cathcart's favorite illustration of 
this principle was the case of Reydon v. The Waterworks, 
32 S.W. 828. A tank, on a negligently constructed water 
tower, fell from the tower onto a house below. This 
overturned an oil lamp in the house and the lamp's burn- 
ing oil spread to the occupant of the house burning him 
to death. Possibility of harm to the occupant could be 
foreseen, hence there was a duty to him. However, the “) 
particular manner in which the harm occurred to him might 
be held unforeseeable - fire from water is certainly not —~ 
&@ common occurrance and yet there was liability for the 
death. Liability here is not inconsistent with the 
Palisgraf theory, for Justice Cardozo says: 

"This (i.e.: that there is no duty to those not within the -_ 

risk.) "does not mean, of course that one who launches a 

destructive force is always relieved of liability if the 

force, though known to be destructive, pursues an unex- 

pected path." 


Nor does the defendant necessarily escape liability 
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under the Palsgraf theory merely because he injured a 
particular interest of the plaintiff to which harm was 
unforeseeable if his act did foreseeably threaten harm 
to another interest of the plaintiff. Once the duty to 
the particular plaintiff has arisen through foresee- 
ability of harm to the plaintiff's property interest, 
then the orbit-of-duty theory of the Palsgraf case is 
satisfied; and without inconsistency it would be held 
that there was liability for unforeseeable injury to 
the person of the plaintiff. Justice Cardozo only 
states as to this that: 

"There is room for argument that a distinction is to be 

drawn according to the diversity of interests invaded." 


What requires special emphasis is that the deci- 
sion does not concern itself with proximate cause. The 
fact that the act of a defendant "proximately” or 
"directly" caused injury to a plaintiff would avail 
the plaintiff nothing unless he could show that the 
defendant owed him a duty. Unless duty could be shown 
the primary factor of the plaintiff's cause of action 
would be missing. The existence of a duty owing to 
the plaintiff from the defendant and a breach of that 
duty are, of course, the most essential parts of any 
cause of action. Justice Cardozo, not finding a duty 
owed to the plaintiff, had no occasion to touch upon 
the doctrine of proximate cause or its sub theories of 
intervening and responsible cause. True, the theory 
of the Palsgraf Case in application would limit the 
instances where an inquiry into proximate cause would 
be necessary, but it does not attempt to cnnase the 
legal theory of causation itself. 


In order to establish the defendants' liability 
under either the majority or minority view, the plain- 
tiff must first establish that there was a duty of 
care owed, a breach of that duty by the defendant, and 
that this breach of duty proximately caused the plain- 
tiff's injury. It is the doctrine of extent of duty, 
and not the doctrine of proximate cause, which was 
changed by the Palsgraf theory. 


A better understanding of what is meant by the 
above statement may be facilitated by a more detailed 
exposition of older theories on which Justice Andrews 
based his dissent. The Andrews view of duty is that 
while the duty of care arises originally through fore- 
seeability, still, once the duty does arise, then it 
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is owed to society in general, rather than only to 
those whose injury could be foreseen as Chief Justice 
Cardozo would have it. But, though he finds the duty 
general, Justice Andrews would not have liability ex- 
tend to all those to whom the duty was owing. Liabil- 
ity extends only to those whose injury is “proximately” 
caused by the breach of the duty. Thus though the duty cos 
is unlimited the liability is restricted. But the re- 
striction here is not the same as that used by Chief 
Justice Cardozo. Cardozo would apply & primary limita- 
tion of the duty while Andrews would supply only a se- _ 
condary limitation of liability for the breach of the 
duty. It might be suggested that, whether the limita- 
tion is primary or secondary, it would be the same 
under an interpretation of proximate cause as foresee- 
able cause. But Justice Andrews rejects any such idea 
both by his statement that, "This is not a mere dis- 
pute as to words," and his correct interpretation of 
proximate cause as not consisting exclusively of, 
though including, the factor of foreseeability. Further, 
Justice Andrews does not view foreseeability from the 
same position as Chief Justice Cardozo. Foreseeability 
of effect in proximate cause is only necessary to con- 
tinue the liability of the original where there is an 
intervening cause. The foreseeability, to Justice 
Andrews, is not necessary from the time of the original 
act but only from the time of the occurrence of the 
intervening cause. He says: 
"Given such an explosion as here it needed no great fore- 
Sight to predict that the natural result would be to injure 
one on the platform at no greater distance from its scene 
than was the plaintiff." 


Proximate cause, then, is used to limit liability 4 
once a duty is found. It draws an area of liability 
within the area of the duty. The Andrews view would 
leave the area of duty without boundary while the Car- a: 
dozo view would limit this area of duty to the orbit of 
foreseeability. But still, within the area of duty the —_ 
Cardozo theory would leave room for the doctrine of 
proximate cause to draw a smaller area of liability. 
Under this reasoning it may be concluded that the Pals- 
graf theory does not throw out the doctrine of proxi- ~~ 
mate cause. However, the area drawn by proximate cause 
could not be larger - could include no more plaintiffs 
within its scope —- than the area of duty. In this 
sense the Palsgraf theory servenly curtails the appli- 
cation of the doctrine of proximate cause for those 
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whose injuries are proximately caused by the act of the 
defendant might, in many cases, be without the area of 
duty as limited by foreseeability. Proximate cause, 
under the generally accepted rules of negligence, is 
used to determine the extent of liability, for an act 
otherwise determined to have been negligent. 


It should be mentioned that the Palsgraf theory 
does not apply, once a duty to a particular person has 
arisen, to restrict the liability to that person to the 
degree of harm that was foreseeable. Thus, though a 
trifling scratch which a defendant negligently causes 
X could foreseeably entail only minor injury, but X, 
unknown to the plaintiff, has hemophilia and dies, the 
defendant would still be liable for the full consequence 
of his negligence. The defendant must still take the 
plaintiff as he finds him. Justice Cardozo says: 

"We may assume that negligence in relation to the plaintiff 

would entail liability for any and all consequences, how- 

éver novel or extraordinary." (This on the theory that 


they are proximate when they are the direct consequences of 
the act.) 


In conclusion it may be said that the Palsgraf 
theory as enunciated in the opinion did not intend to 
alter any theory of negligence other than that of duty. 
And it altered this theory only to the extent of the 
duty, not as to how the duty itself arose. It could be 
said that the Palsgraf theory gave a logical consistency 
to the theory of duty in negligence, for it carried on 
the idea as to how the duty arose to determine the ex- 
tent of the duty. Brett, M.R., in Heaven v. Pender, 
Court of Appeal, 1883. 11 Q.B.D. 508, said: 

"Whenever one person is placed by circumstances in such a 

position with regard to another then everyone of ordinary 

sense who did think would at once recognize that if he 

did not use ordinary care and skill in his conduct with 

regard to those circumstances he would cause danger of 

injury to the person or property of the other, a duty 


arises to use ordinary care and skill to avoid such 
dangers." 


(1) FOOTNOTE - Many writers, it must be warned, contend that the Cardozo 
view does change, and radically, the accepted doctrine of proximate 


cause. 
Seavey, "Mr. Justice Cardozo and the Law of Torts," 52 Harvard Law 
Review. Goodhart, 89 Yale Law Journal. 
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RES IPSA LOQUITUR | * 


BY JOHN MCDONOUGH 


One of the difficult problems that frequently 
arises in negligent cases is the matter of proving some 
specific act of negligence on the part of the defendant. 
In such a case where direct evidence is not available, 
the plaintiff might resort to a type of circumstantial 
evidence known as the doctrine of Res [psa Loquitur. 

It should be understood from the start that the doc- ’ 
trine does not dispense with the requirement that the 

party who alleges negligence must prove the fact, the 

doctrine relates only to the mode of proving negligence. 

The conditions usually stated as necessary for the ap- 
plication of the doctrine are: (1) the accident must 

be of a kind which ordinarily does not occur in the ab- 

sence of someone's negligence, (2) it must be caused by 

an agency or instrumentality within the exclusive con- 

trol of the defendant, (3) it must not have been due to 

any voluntary action or contribution on the part of the 
plaintiff Some courts have added a fourth require- “ie 
ment that the true explanation of the accident must be 

more readily accessible to the defendant than to the 
plaintiff. 


Most states require only that the first three 
conditions be met to bring a case within the scope of 
the doctrine. In any case where these three conditions 
are not present the doctrine does not apply. The doc- 
trine was not meant to be a rule of substantive law, 
but rather a rule bearing upon the proof of negligence. 
The conditions represent a logical pattern of evidence 
creating an inference of negligence. The first re- 
guirement deals with the character of the act, in that 
, the accident must be such that in the light of ordinary 
experience it gives rise to an inference of negligence. 
The second requirement is for the purpose of fixing the 
responsibility for the accident on the defendant. If 
the defendant lacks this exclusive control, or if there 
is a division of responsibility, the courts will gener- 
&lly refuse to apply the doctrine. The third require- 
ment is for the purpose of eliminating the possibility 
of contributory responsibility on the part of the plain- 
tiff. The additional requirement that the defendant 


1 = Prosser, Torts, Pg. 295. 
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knows of the cause of the accident while the plaintiff 
does not, while it is generally not considered as an 
essential requirement, is considered as a justification 
for the doctrine. 


Once a case has been brought within the scope of 
the doctrine, it does not mean that the plaintiff has 
won his case. The effect given to the doctrine of Res 
Ipsa Loquitur varies from being one jurisdiction to an- 
other, but the least effect given is to prevent the 
plaintiff is being non suited. This means that the 
case must go to the jury for their determination as to 
whether the evidence is sufficient to sustain the proof 
of the defendant's negligence. When the plaintiff 
brings a case within the doctrine the defendant may 
then go forward with the proof, to explain the accident 
or to rebutt the inference of his negligence. The bur- 
den of proof is not shifted to the defendant, and he is 
not required to introduce rebutting evidence, failure 
to do so will not justify a directed verdict for the 
plaintiff. The defendant by failing to go forward with 
the proof merely runs the risk that the jury will be- 
lieve the inference strong enough to decide the case 
against him. The jury is under no compulsion to decide 
the case in favor of either party, and generally their 
verdict will not be disturbed. In the earlv cases the 
doctrine of Res Ipsa Loquitur was most frequently ap- 
plied to accidents involving common carriers. In those 
cases the courts combined with the doctrine the high 
degree of care owed by the carrier to his passengers, 
and as & consequence, in those cases, the court held 
that the failure of the defendant to offer rebuttal 
evidence was considered a sufficient reason to establish 
negligence of the carrier and its liability for the in- 
jury. This indicates that the burden of proof has been 
shifted to the defendant. These cases were thought to 
be the exceptional cases and not the general rule 


Although the California courts appear to adopt 


the definition of Res Ipsa Loquitur as given by Dean 
Prosser,” nevertheless there has been an intentional 


liberalization in the application of the doctrine. How- 


ever many California cases hold that the doctrine is 
justified because the defendant knows of the circum- 


Stances causing the injury while the plaintiff does not, 
and to this extent they have, by implication, made the 


2 - Ybarra v Spangard 25 Cal. 2d 489. 
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additional requirement a part of the rule. One way in rn 
which California has modified the general rule is by 

their interpretation of what is meant by the instru- 
mentality being within the exclusive control of the 
defendant. In Escola v Coca-Cola Bottling Co. 24 Cal. 
2D 453, and more recently in Gordon v. Aztec Brewing 
Co. 33 Cal. 2d 514, the court said that this meant the 
right to control. The defendant must have the right 
to control at the time of the negligent act, and not 
necessarily at the time of the accident, provided the 
plaintiff is able to prove that the conditions of the “ 
instrumentality had not been changed after it left 

the possession of the defendant, and that all persons 
handling the instrumentality thereafter did so with 
due care. Both cases involved an exploding beverage 
bottle. The latter case involved a bottle of beer 
that had been manufactured and bottled by the defen- 
dant in San Diego, shipped by an independent trucking 
company to Los Angeles, stored in a wholesaler's 
warehouse for a short time, then delivered by the 
wholesaler's delivery service to the retailer where 
the bottle exploded in the retailer's hand while he 
was removing the bottle from the carton to put it in 
the cooler. The retailer recovered on the doctrine 
of Res Ipsa Loquitur. 


In another situation where the California Rule 
and the general rule do not agree involves the ef- 
fect given to the doctrine once a case has been 
brought within the rule. In Dierman v Providence 
Hospital, 31 Cal. 2D 290 where the doctrine had been 
pleaded and the jury returned a verdict for the de- 
fendant; the supreme court on appeal reversed the 
judgment of the lower court and directed a verdict wf 
for the plaintiff. The case involved an explosion 
of the anesthetic while the patient was unconscious. 


*The Supreme Court laid considerable emphasis on the y 
fact that the anesthetic had not been tested before 
the operation, nor had there been a test made of a 


the anesthetic after the accident. In directing the 
verdict for the plaintiff the court said: 
"Evidence as to the condition of the nitrous oxide was 
either in the possession of or available to the defen- 2: 
dants and was not in the possession of or available to 
the plaintiff .. . in a Res Ipsa Loquitur case where 
in addition to the prima facie showing of negligence, 
it is admitted or appears without dispute that the de- 
fendant has it in his power to produce substantial 
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evidence material to the issue of negligence but fails to 

do so, it must be presumed, that such evidence if produced 
would have been adverse to defendants, and under such cir- 
cumstances the evidence is insufficient to support a ver- 

dict for the defendant and the plaintiff is entitled to a 

directed verdict." 


As a consequence of this liberal view adopted by 
the courts the doctrine has been applied to a greater 
variety of cases. In their endeavor to keep the rule 
flexible the courts have not always been consistent. ? 

A discussion of the rule is likely to be found in al- 
most any case involving an unexplained accident, re- 
gardless of whether the doctrine is applicable or not. 4 
The plaintiff's case in California has been made easier 
to the extent that the rule in regard to the defendant's 
control (Rule 2) over the instrumentality has been re- 
laxed considerably. Furthermore once a case has been 
brought within the rule the Dierman Case would seem to 
hold that the defendant must go forward with the proof, 
if in fact it has not shifted to him the entire burden 
of proof. 


8 - La Porte v Houston 38 Cal 2d 167. 

4 - Carventer, The Doctrine of Res Ipsa Loquitur in Cal 10 So. Cal L. Rev. 166. 

§ - For a thorough discussion of Res Ipsa Loquitur in Cal. see the article by 
Prosser $7 Cal. Law Rev. 183 June 49. 
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CLARIFICATION OF HOMICIDE LAW IN CALIFORNIA 
FROM RECENT DECISIONS 


BY WILLIAM W. CosHOW 


In 1936, James Pike, writing on homicide in Cali- 
fornia,! expressed himself in substance that although ' 
the law involving homicide should be of maximum clari- | 
ty, it was in fact in great confusion. Since that time, 
beginning with People v. Albertson 23 Cal 2/550 and cul- T 
minating in People v. Wells 38 Cal 2/330, the California | 
Supreme Court has handed down several decisions which 
have done much to clarify the law on those aspects of 
homicide which had created the most confusion. This 
article will attempt to relate certain changes and re- 
considerations which have occured in the past five or 
six years. 


THE DISTINCTION BETWEEN THE DEGREES OF MURDER 


Commencing with People v. Holt 25 Cal 2/59 and “ 
continuing through several subsequent cases the Court 
established that for a homicide to be murder in the 
first degree it must fit into one of three categories. 


A -—- Any killing committed in the perpetration or attempt 

to perpetrate arson, robbery, rape, burglary, or mayhem 

is murder in the first degree. Penal Code 189. These 

killings need not be intentional, in fact may be acci- 

dental, but by force of the statute are first degree 

murder. ” 

B-"™ ,. . . all murder which is perpetrated by means of 

poison, or lying in wait, torture .. . is murder in 

the first degree." Penal Code 189. + 


This differs from the former category in that* the kil- 
ling cannot be accidental. "There must be an intent to 
inflict suffering, though not necessarily death, by 
means of poison or torture which results in the death 
of the one poisoned or tortured.*? Apparently to sustain . 
@ conviction of murder in the first degree on the basis 


1 - See James A. Pike "What Is Second Degree Murder in California?" 9 S Cal. Law Rev. 
/12. People v. Holt 25 Cal. 2/59 at 34 - 92 


2- People v. Holt 25 Cal. 2/59 at 83- 92 People v. Lindley 26 Cal. 2/780 at 791. 
People v. Bender 27 Cal. 2/164 at 182. People v. Vallentine 28 Cal. 2/121 at 1385-6 


3 - People v. Bender 27 Cal. 2/164 at 182. People v. Vallentine 28 Cal. 2/121 at 136 
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of "lying in wait" it must be shown that the defendant 
lay in wait with the intent to kill. The bare fact 
that he lay in wait and then killed is not sufficient 
unless the jury reasonably infers that the intent was 
already formed. 4 


C - The third and last category of first degree murder 
is a willful, deliberate and premeditated killing. The 
intent to kill must be formed with deliberation and pre- 
meditation to constitute first degree murder with the 


lay definitions of deliberation and premediatation being 
applied.® 


Murder is described in Section 187 of the Penal 
Code as the * .. . unlawful killing of another human 
being with malice aforethought." Penal Code 189 des- 
cribes murder in the first degree in the three cate- 
zgories described above, and further states" ... “all 
other kinds of murder are of the second degree." Con- 
sequently, one category of second degree murder is an 
unlawful killing of a human being with malice afore- 
thought without deliberation and premediatation. This 
is the natural interpretation of a combined reading of 


the two statutes, and this interpretation is now sup- 
ported by the decisions. ® 


JURY INSTRUCTIONS ONCE STANDARD THAT ARE NOW ERRONEOUS 


With the new distinctions drawn between the de- 
grees of murder has come a new attitude toward proper 
jury instructions. Instructions which had been used 
repeatedly to juries for years are now considered er- 
roneous and there have been several reversals on that 
ground. The trial courts had traditionally instructed 
the juries as follows: 

"There are certain kinds of murder which carry with them 

conclusive evidence of premediatation .. . These cases 

are of two classes .. . First = by means of poison, lying 
in wait, torture .. . here the means used is conclusive 
evidence of premeditation; Second — one of the felonies 
enumerated in the statute (P.C. 189) .. . here the oc- 
casion is made conclusive evidence of premeditation. When 


4 - People v. Thomas 25 Cal. 2/880 at 890-1. 

5 - People v. Thomas 25 Cal 2/880 at 398. People v. Bender 27 Cal. 2/164 at 183. 
People v. Vallentine 28 Cal. 2/121 at 134. People v. Honeycutt 29 Cal. 2/52 at 60. 

6 - People v. Thomas 25 Cal. 2/880 at 903. People v. Bender 27 Cal. 2/164 at 181 - 2 
People v. Vallentine 28 Cal. 2/121 at 131 - 2 
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the case comes within either of these classes the test 

question: '‘'Is the killing willful, deliberate and pre- 

meditated?' is answered by the statute itself .. . But 

there is another and much larger class of cases included 

in the definition of murder in the first degree ... In 

this class the legislature leaves the Jury to determine 

from the evidence before them, the degree of the crime, - 
but prescribes for the governing of their deliberations 
the same test which has been used by itself in determin- 
ing the degree of the other two classes: to wit: The 
deliberate and preconceived intent to kill.*’ 





The effect of this is to state that the jury 
should apply the same test in a case of a premediated 
killing as it applies in a means or occasion killing. 
This instruction is now considered error. To say that 
the same test applies to the first two categories also 
applies to the third is incorrect. The quoted instruc- 
tion evolved from an attempt to fit the rationalization 


for the common-law interpretation of the means (poison, 
ete.) and occasion (five felonies) classes of murder 
into the statute. The statute itself determines the 
degree of murder in the first two categories, thereby 
making consideration of premeditation superfluous. Jury- 
men are laymen and are often confused by instructions 
which are worded by and for legally trained minds. As 
the present court states: 7 

"Attempts to explain the statute to the jury in terms of 

non-existent ‘conclusive presumptions’ tend more to con- 

fuse than to enliyzhten a jury unfamiliar with the inac- 

curate practice of stating rules of substantive law in 

terms of rules of evidence. "® 


A second instruction which has been declared to 
be erroneous is the instruction often given to juries in 
in an attempt to define murder and clarify the dis- 
tinction in the two degrees of murder. The usual in- 
struction formerly included the following: 

" ,. . + unless the evidence proves the existence in the 


ad 


mind of the slayer of the specific intent to take life. 7 
If such specific intent exists at the time of such unlaw- 
ful killing, the offense committed would of course be 
murder of the first degree." ; 
7 - People v. Vallentine 28 Cal. 2/121 at 135. People v. Bernard 28 Cal. 2/207 at 
210 - 1. People v. Honeycutt 29 Cal. 2/52 at 59. 
8 - People v. Vallentine 28 Cal. 2/121 at 136. ; 
9 - People v. Thomas 25 Cal. 2/880 at 898. People v. Bender 27 Cal. 2/164 at 178. 
People v. Vallentine 28 Cal. 2/121 at 131. 
7 
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This is error because specific intent is an ele- 
ment of voluntary manslaughter and murder of the second 
degree as well as murder of the first degree. Voluntary 
manslaughter is an intentional killing with sufficient 
provocation existing to remove the element of malice 
aforethought, which is of course necessary in murder of 
either degree. Penal Code 187. Murder of the second 
degree is an unlawful killing with malice aforethought 
which is not deliberate and premeditated. Therefore to 
instruct the jury that if they find specific intent 
they must find murder in the first degree is prejudici- 
ally erroneous. ” 


Generally these instructions would also contain 
another statement: 

". « « but still if you entertain a reasonable doubt whe- 

ther the said killing was willful, deliberate and premedi- 

tated, then in such case you cannot find the defendant 

guilty of murder in the first degree." 


The present Court approves this instruction, but 
the Court does not consider it to be corrective of the 
above error. The two instructions together are conflict- 
ing, contradictory, and confusing. They treat "specific 
intent" and willful, deliberate and premeditated as if 
they are synonomous. This is not the case and since it 
is not, then the second instruction does not cure the 
431 of.the first. Therefore these instructions, once 
stock, now constitute reversible error. !! 


Section 1105 of the Penal Code reads as follows: 
"Upon a trial for murder, the commission of the homicide 
by the defendant being proved, the burden of proving cir- 
cumstances of mitigation, or that justify or excuse it, 
devolves upon him, unless the proof on the part of the 
prosecuting tends to show that the crime committed only 
amounts to manslaughter, or that the defendant was justi- 
fiable or excusable." 


It was customary for the trial courts to quote 
this code section to the jury. This is now considered 
error for two reasons. The statute distinguishes be- 
tween murder, manslaughter, justifiable and excuseable 
homicide and not between murder in the first degree and 
second degree. In addition such an instruction can be 


10 - People v. Thomas 25 Cal. 2/880 at 898. People v. Bender 27 Cal. 2/164 at 178 
People v. Vallentine 28 Cal. 2/121 at 131 - 2 


11 - People v. Thomas 25 Cal. 2/880 at 901. 


~ 
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misconstrued by the jury as indicating that the defen- 
dant must prove the mitigating circumstances by a pre- 
ponderance of the evidence; whereas the true burden 
placed on the defendant is merely to raise a reasonable 
doubt. 


By reading the statute verbatim to the jury, the 


- 
trial courts placed the burden of interpreting the sta- 
tute upon the jury. Statutory interpretation is not a ; 
function of the jury but rather a duty of the court. 
The Court now treats Section 1105 as a rule of t 


procedure to prevent the trial court from erroneously 
giving a directed verdict in favor of the defendant 
and has indicated that even with explicit explanations 
as to the effect of the statute, it would be better 
left unread. This position is taken because the bur- 
den of proof in fact remains with the prosecution to 
establish the crime and its degree. A reading of the 
statute with even a proper explanation, would be con- 
fusing to the laymen on the jury, because a proper 
explanation conflicts with the wording of the statute. 
The Court has held that, although the jury may reason- .. 
ably infer that murder has been committed under the 
circumstances described in the statute (Penal Code 
1105) where the prosecution has not offered evidence 
reasonably proving, or from which a reasonable infer- a 
ence may be drawn, establishing deliberation and pre- 
meditation, then the degree of murder is that of the 
second and not of the first. This is because the 
statute states murder without specifying the degree 
and where such ambiguity exists in a statute it will 
be interpreted in the light most favorable to the 
defendant. 


Another instruction which attempted to apply 
the common law to the statutes was one which stated: 

"There need be... no appreciable space of time between 

the intention to kill and the act of killing... a man 


may do a thing deliberately from a moment's reflection 7 
as well as pondering over the subject for a month or 
year." And aman, ". . . can premeditate, that is think 
before doing the act the moment he conceives the purpose, 
12 - People v. Albertson 23 Cal. 2/550 at 586 - 7 (concurring opinion). People v. 
Thomas 25 Cal. 2/880 at 895 - 6 People v. Lindley 25 Cal. 2/780 at 793 - 4 
People v. Vallentine 28 Cal. 2/121 at 182 - 4. People v. Cornett 33 Cal. 2/33 
at 42 - 45, 
13 - People v. Bender 27 Cal. 2-164 at 178 - 181. 
- 
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as well as if the act were the result of long preconcert or 
preparation." !4 


This is error, the Court says, because it would 
eliminate virtually the only distinction between first 
and second degree murder. As we have already seen (ex- 
cepting of course the "means" and "occasion" categories) 
first degree murder is willful, deliberate and premedi- 
tated, whereas second degree murder is with malice afore- 
thought but is not deliberate and premeditated. If de- 
liberation and premeditation can occur in a "flick of 
an eyelash," how can there ever be a case of second de- 
gree murder? The statute has provided for two degrees 
of murder, and since the logical distinction between the 
two rests on deliberation and premeditation, this sole 
distinction should not be destroyed by giving connota- 
tions to deliberation and premeditation which are con- 
tradictory to the ordinary meaning of the two terms. The 
Court has laid down the rule that deliberation and pre- 
meditation are to be given the definitions as expressed 
in Webster's International Dictionary and as such pre- 
sented to the jury. Then it is for the jury to apply 
the terms thus defined to the facts presented in the 
case and therefrom determine the class and degree of 
the homicide. ® 


These stock instructions, which are now disap- 
proved, are not all of the instructions attempting to 
distinguish the classes and degrees of homicide which 
are now considered error. These are probably the most 
important and are typical of instructions which would 
be held to be objectionable. To generalize it could 
be stated that instructions must be clearly stated in 
lay terms; they must be completely consistent with one 
another; and they must distinguish the classes and de- 
grees of unlawful, intentional homicide as have been 
set forth herein. 


HARMLESS ERROR?6 


The Constitution of California (Article VL, Sect- 
tion 44) states: . 
"No judgment shall be set aside, or new trial granted, in 


14 - People v. Vallentine 28 Cal. 2/121 - at 134. People v. Thomas 25 Cal. 2/880 at 
892 - 3. People v. Bender 27 Cal. 2/164 at 182. People v. Bernard 28 Cal. 
2/207 at 212 - 3. People v. Honeycutt 29 Cal. 2/52 at 59 - 60. People v. Cor- 
nett 33 Cal. 2/33 at 40 - L 


15 - People v. Thomas 25 Cal. 2/880 at 900. People v. Bender 27(Cal. 2/164at 182- 6. 
People v. Vallentine 28 Cal. 2/121at 134-5. People v. Bernard 28 Cal. 2/207 at 211. 
People v. Homneycutt 29 Cal. 2/52 at 60- L People v. Cornett 33Cal. 2/33 at 41- 2 


16 - For a discussion of an instruction disapproved but not held eroneous see People 
vy. Kolez 23 Cal. 2/670. People v. Lindley 26 Cal. 2/780 at 794 co. 36 Cal. Law 
Rev. 628 - 34. 


37 








any case, on the grounds of misdirection of the jury... 
unless . .. the court shall be of the opinion that the 


error complained of has resulted in a miscarriage of jus- 
tice." 


Under this section of the Constitution the Court 
has found in some cases that, while the instructions 
were erroneous, they did not under the facts of the 
case operate to materially prejudice the defendant and 
therefore are not reversible error. There are two 
types of cases under consideration herein controlled 
by this application of the Constitution by the Court. 
The first group are the cases where the occasion (five 
felonies) or the means (poison, etc.) determines the 
degree of the crime. In these cases the trial court 
has instructed the jury that the occasion or the means 
carries with it a "conclusive presumption" of deliber- 
ation and premediatation. This is error as we have 
already seen. However, since the statute determines 
by its own authority the degree of the murder, and the 
jury could have come to no other conclusion as to the 
degree or class of homicide had proper instructions 
been given, there is no miscarriage of justice and the 
conviction will not be set aside.” 


However, if the same instruction is given in a 
case where a first degree murder verdict is dependent 
upon finding of deliberation and premeditation, the 
error would no longer be harmless. The statement in 
the instruction that the "same test" is applied to a 
willful, deliberated and premeditated killing is ap- 
plied to an occasion or means killing is prejudicial 
because of the confusion created in the minds of the 
jury. 


The second group are those cases wherein the de- 
‘fendant was convicted of first degree murder on the 
basis of the third category; i.e. a willful, deliberate 
and premeditated killing. In these cases the relevant 
error consists of the erroneous instructions relating 
to the degree and class of homicide and provocation. 
The Court has found that though the errors would nor- 
mally be reversible, in some cases they are not preju- 
dicial because the particular facts of the case show 
that the jury acting as reasonable men could have come 


17 - People v. Bernard 28 Cal. 2/207 at 214. People v. Honeycutt 29 Cal. 
2/52 at 62. People v. Peterson 29 Cal. 2/69 at 78 - 9. People v. 
Sanchez 30 Cal. 2/560 at 570. 


38 





-—— 








to no other conclusion had the instructions been cor- 
rect. 8 The latest cases indicate that the trend is to 
reverse unless the evidence supporting a finding of de- 
liberation and premeditation is unusually strong. 


WHAT IS PROVOCATION 


Generally speaking, under the facts of most homi- 
cide cases, where the elements of malice aforethought, 
deliberation, and premeditation control, provocation is 
considered by the jury in determining those necessary 
elements. Sufficient provocation can remove the ele- 
ment of malice aforethought thus reducing the crime to 
voluntary manslaughter since malice aforethought is a 
necessary part of murder of either degree. But if the 
provocation is not sufficient to preclude malice afore- 
thought, it might show lack of deliberation and premedi-: 
tation, reducing the crime to murder in the second de- 
gree. Prior to People v. Vallentine 28 Cal. 2/121, 
there were two conflicting lines of cases in California 
concerning provocation. One line held that: 

". « « neither provocation by words only, however oppo- 

brious, nor contemptuous gestures without an assault upon 

the person, nor any tresspass upon land or goods are of 
themselves sufficient to reduce the offense of an inten- 


tional homicide with a deadly weapon from murder to man- 
slaughter. n 20 


The other line of cases stated that provocation 
need not be of a particular type, but rather - 

",. « »« when it is committed under the influence of pas- 

sion caused by an insult provocation sufficient to ex- 

cite an irresistible passion in a reasonable man. . a 


The conflict between the two lines of cases is 
apparent. In the latter group, any provocation which 
would excite a reasonable man into a "heat of passion" 
is sufficient to reduce the class or degree of the 
homocide. The other line requires more than mere 
words, etc., that is, an actual assault or something 
Similar. Neither line of cases contained a reference 


18 - People v. Hilton 29Cal 2/217 at 222-3. People v. Tuthiil 31Cal. 2/92at 102- 3. 

19 - Compare People v. Hilton 29 Cal. 2/217 with People v. Cornett 33 Cal. 2/33. 

20 - People v. Turley 50 Cal. 469 at 471. People v. Bruggy 93 Cal 476 at 481. 
People v. Manzo 9 Cal. 2/594 at 599. People v. French 12 Cal. 2/720 at 744. 


People v. Chutuk 18 Cal. App. 768 at 771. People v. Jackson 78 Cal. App. 442 
at 448. 


21 - People v. Hurtado 63 Cal. 288 at 292. People v. Logan 175 Cal. 45. 
People v. Golsh 63 Cal. App. 609 at 614. People v. Davis 92 Cal. App. 192 at 198. 
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to the other, and in People v. Vallentine the Court felt 
the need for making a decision in favor of one or the 
other and selected the more liberal view. The cases sup- 
porting the stricter rule were based upon the common law 
as embodied in the Crime and Punishments Act of 1850: 
"In cases of voluntary manslaughter there must be a serious 
and highly provoking injury inflicted upon the person killing." 


The Penal Code of 1872 carried no such limitation 

though the Code Commissioner's notes included: 
"No words of reproach, however grievous, are sufficient pro- ’ 
vocation to reduce an intentional homicide from murder to 
manslaughter." 

The Court held that in spite of the Commissioner's notes, 

the deletion from the code itself of the express limita- 

tion of the Crime and Punishments Act should be inter- 

preted as an intent on the part of the legislature to 

remove the preexisting qualification. The Court is not 

bound to apply common law concepts to the statute when 

the Latter is not merely a codification of the former. 

Here there was an omission from the, statute, which, when 

considered in relation to the prior statute, would ap- ® 

pear to be a modification of the common law. Conse- 

quently it is now established that provocation may be 

anything which would excite an "ordinarily reasonable 

man" to a “heat of passion." 2 * 


OBJECTIVE OR SUBJECTIVE 


The reader has probably noted the customary legal 
phrase “ordinarily reasonable man" in the preceeding 
paragraph. The common law was fairly well settled as 
favoring the objective view when considering provocation. 
The mere fact that the defendant was in fact aroused to 7 
a heat of passion was no defense unless an average man 
of normal self control could have been aroused by the 
‘same provocation. In the discussion of provocation in 
People v. Vallentine supra at 136-144, the Court re- 
peatedly used expressions indicating an adherence to the 9: 
reasonable man standard. The point was not in issue 
however, and later cases do not follow a truly objective 
approach. In People v. Wells 33 Cal. 2/330 at 345, the 
Court held that evidence of a state of mind in the de- 
fendant which would cause an abnormal reaction was not 
admissible as pertaining to self defense for there the 
reasonable man standard must apply. However, the 


22 - People v. Vallentine 28 Cal. 2/121 at 136 - 44. 
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evidence was admissible as a fact to be considered by 
the jury in determining whether malice aforethought and 
premeditation were in fact present. In People v. 
Danielly, 33 Cal. 2/362, the Court held otherwise on 
what appears to be a similar fact situation. The Court 
distinguishes the two cases because in the Danielly 
case the proffered evidence of high nervous tension and 
a psychoneurotic personality was not offered as affect- 
ing the elements of malice aforethought, etc., and 
there was no indication that the crime was committed 

in a heat of passion. The Court affirmed the holding 
in People v. Wells that evidence of the extraordinary 
state of mind of the defendant is admissible in deter- 
mining malice aforethought, deliberation and premedita- 
tion. To that extent at least California has dropped 


the reasonable man standard and adopted the subjective 
view. 


From the foregoing it can be seen that the com- 
mon law concept of homicide is no longer the law in 
California. Few, if any, of the old views remain. 
Criticism may be levelled at the Court from some quart- 
ers on the grounds that the decisions are judicial 
legislation. However, it might be more accurate to 
consider these decisions as merely repealing the judi- 
cial legislation of the earlier courts that first 
attached the common law concepts to the statutes. Cer- 
tainly the confusion which was so troublesome to Mr. 
James Pike is to a great extent alleviated, and re- 
gardless of approval or disapproval, the fact remains 
that the California homicide law is changed, 
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SPECIFIC PERFORMANCE OF CONTRACTS 
AND THE DOCTRINE OF MUTUALITY 


BY WILLIAM BOONE 


1. LACK OF MUTUALITY AS A REASON FOR DENYING SPECIFIC 
PERFORMANCE { 


The formulation and general statement of the rule 
of mutuality is usually attributed to Fry on Specific , 
Performance, although there were some earlier references 
to it in the cases.! The original statement of the rule 
by Fry in his first edition in 1848 was: "A contract, 
to be specifically enforced by the court, must be mutual 
- that is to say, such that it might, at the time it was 
entered into, have been enforced by either of the parties 
against the other of them." In later editions the words 
"as a general rule" were inserted after the word "must", 
apparently to take care of the numerous exceptions to the 
rule as originally stated.” Some other early text writ- 
ers stated the rule with some modifications. Pomeroy, ° 
for example, adding the provisions that the time from 
which mutuality was to be determined was when the suit 
was begun, and that the contract must still be executory 
on both sides. ? ‘ 


The view stated by Fry attracted some support be- 
cause of its plausibility and air of apparent fairness. 
The suit for specific performance being in equity, the 
court should not render any decree which would not be 
just to all the parties. The unreasonableness of the 
doctrine formulated by Fry, however, is easily demon- 
strated. Why should the outcome of the plaintiff's case % 
be determined by the possible results of a hypothetical 
converse case? As one court put it: "The court has no 
occasion to anticipate culpable conduct on plaintiff's 
part and to speculate on how the defendant might protect 


himself should he sometime need protection."4 Further- « 
more, it should be noted that the rule of so-called 

"negative mutuality" takes no account of whether the 

defendant will have an adequate remedy at law if, after s 
his compelled performance, the plaintiff refuses to 
1- Flight v. Bolland, 4 Russ. 298, (English). 

2- Pry on Specific Performance, 5th Edition, Page 231; 6th Edition, Page 219. 

3 - Pomeroy, Equity Jurisprudence, Vol. 6, Section 769. 

4 - Burch, J., in Zelleken v. Lynch, 80 Kan. 746. 
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perform. If damages would be an adequate remedy to a 
defendant in such a case, no reason is seen for denying 
a plaintiff equitable relief simply because the defen- | 
dant could not have it. Fairness to the defendant does 
not require that he be entitled to the identical remedy 
which is available to the other party, but only that 
defendant have an adequate remedy of some kind, or that 
he be protected in some way from the consequences of 
plaintiff's breach of the contract. The result of the 
the rule is a manifest injustice to the plaintiff, 
where, assuming that all other conditions necessary to 
entitle him to equitable relief are present, he is de- 
prived of his only adequate remedy for the sake of a 
syllogistic sort of consistency. Even if the defendent 
would have no adequate remedy at Law in case of the 
plaintiff's breach, and could not get specific enforce- 
ment of the contract in equity because it would be im- 
possible or impractical to compel the plaintiff's per- 
formance, it still does not necessarily follow that the 
plaintiff's bill should be dismissed out of fairness to 
the defendant. As will be pointed out later, there are 
several means by which an equity court can protect a 
defendant in such a case, 


Apart from considerations of the fallacy and in- 
justice of Fry's rule of mutuality, an examination of 
the decisions reveals very little judicial support for 
the doctrine. In Ames, Lectures on Legal History, 370, 
it is pointed out that there are at Least eight or nine 
Situations in which the rule is ignored and the courts 
give one party specific performance, although the other 
could not have that remedy. ® These cases have some- 
times been referred to as presenting "exceptions" to 
the general rule, but an examination of them will show 
that the so-called exceptions eat up the general rule, 
leaving it to apply only in a few instances, and in a 
few courts where the "exceptions" are not recognized. 


As illustrative of the unsoundness of Fry's doc- 
trine is the case where a contract is voidable because 
of the fraud of one party to it. That the defrauded 
party is entitled to specific enforcement of the ton- 
tract, if it is otherwise appropriate for equitable 
relief, is well established, although the culpable 
party could not have enforced the contract either at 
law or in equity, and, hence, there was neither mutua- 
lity of obligation nor of remedy. 


5 - See also Willisten on Contracts, Revised Edition, Vol. 5, Sections 1434 through 
1440, Walsh on Equity, Pages 345 through 347. 
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The vendor of land who has an incomplete title to 
that which he contracted to convey may be compelled to 
perform, although the defect is such that he could not 
have enforced the vendee's performance. ® And, converse- 
ly, the seller may have specific performance even though, 
at the time of the execution of the contract, he had no 
title to the land he agreed to convey, so that it would 
have been impossible for the vendee to have specifically 
enforced the contract, provided that the vendee has not 
learned of the vendor's lack of title and already re- 
scinded the agreement. ? 


The granting of specific performance to a party 
to a contract who has not satisfied the Statute of Frauds 
is another example of an "exception" to the mutuality 
rule. An agreement signed by the defendant may be en- 
forced against him, in spite of the fact that the same 
contract could not be sued on by the defendant because 
the plaintiff did not sign it. It is said that the 
plaintiff, by filing his bill, submits himself to the 
jurisdiction of the court and enables tt to give a de- 
gree compelling him as well as the defendant to perform. 


An infant may have specific performance in his 
favor when he has reached majority & or has fully exe- 
cuted the contract on his part, ?® although up to that 
time both mutuality of remedy and of obligation were 
lacking. If the infant brings suit before one of these 
conditions occurs, his action will be dismissed, not 
because of the lack of mutuality of remedy, as was sug- 
gested by an early English decision!® on which Fry's 
doctrine was partly based, but because the action and 
decree would not bind the minor. The court can not 
deprive the infant of his privilege to disaffirm the 
contract, and unless he is deprived of it, the adult 
is subjected to injustice if compelled to perforn. 


In the case of a unilateral contract, the pro- 
misee, after performing the act stipulated for, may 
compel performance by the promiser, where equitable 
relief is otherwise appropriate, notwithstanding the 


6 - Moore v. Goregliette, 228 I11. 143. 


7 - Gibson v. Brown, 214 I11. 330; Dresel v. Jordan, 104 Mass. 407. There are a 
few cases which blindly follow Fry's rule of mutuality, for example, Ten Eyck 
v. Manning, 52N.J. Bq. 47. 


8 - Clayton v. Ashdown, 9 Vin Abr. 393. 
9 - Asberry v. Mitchell, 121 Va 276. 
10- Flight v. Bolland, 4. Russ. 298. 
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fact that the promisee, having of course made no pro- 
mise, can be forced to do nothing. 


Similarly, a party who has fully executed his 
part of a bilateral contract, specific enforcement of 
which could not have been given because of the nature 
of the acts required by it, may nevertheless have a 
decree enforcing the other party's promise of the plain- 
tiff has no adequate remedy at law, and equitable juris- 
diction is otherwise appropriate. il 


The assignee of a contract may have specific per- 
formance thereof against the other contracting party, 
even in a jurisdiction where the rule is that the as- 
signee,by the mere fact of acceptance of the assignment, 
does not undertake the obligations of the contract, and 
hence, the agreement could not be enforced against such 
assignee, either at law or in equity.42 It is said 
"the assignee, by the very act of invoking the aid of 
equity, assumes the duty of performance, and subjects 


himself to any conditions of the judgment appropriate 
thereto." 8 


The fact that a State enjoys an exemption from 
suits against it without its consent is held not to be 


a bar to the State's action for equitable relief against 
the other contracting party. 


Without further multiplication of examples, it is 
believed that it sufficiently appears that the rule re- 
quiring mutuality of remedy as a condition to mainten- 
ance of an action for specific performance, as announced 
by Fry, is contrary to actual law. "If ever there was a 
rule that mutuality of remedy existing, not merely at 
the time of a decree, but at the time of the formation 
of the contract, is a condition of equitable relief, it 
has been so qualified by exceptions that, viewed as a 
precept of general validity, it has ceased to be a rule 
today. What equity exacts today as a condition of re- 
lief is the assurance that the decree, if rendered, will 
operate without injustice or oppression either to the 
plaintiff or to the defendant." This statement by 
Cardozo, J., in Epstein v. Gluckin, 233 N.Y. 490, at 


11 - OtReagan v. White, 2 Ir. KR 389. 


12 - Epstein v. Gluckin, 233 N.Y. 490. That the assignee would not be liable on the 
contract otherwise in New York, see Langel v. Betz, 250 N.Y. 159. 


13 - Epstein v. Gluckin, supra, note 12, by Cardozo, J. 
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Page 494, has been generally approved by legal writers 
on the subject, !4 and has been quoted by other courts.® 
The Restatement of Contracts adds its support to this 
view; in Section 372(1) the rule of mutuality is ex- 
pressly disapproved, and in Section 373 the true rule 
is stated as follows: "Specific enforcement may pro- 
perly be refused if a substantial part of the agreed ex- 
change for the performance to be compelled is as yet un- 
performed and its concurrent or future performance is 
not well secured to the satisfaction of the court." 
This rule, although somewhat more specific than that 
pronounced by Cardozo, has the desired flexibility. 
When the party seeking specific performance has fully 





performed, or is tendering complete performance, clear- 
ly the relief should be granted. Where the contract is 
still executory on both sides, the court may still give 
specific performance, if, as in the ordinary case, per- 
formance is to be concurrent, such that the decree will 
not bind the defendant if the plaintiff fails to perforn, 
or if the court is satisfied that the person seeking re- 
lief will continue to perform. This latter may be shown 
by past conduct, or the plaintiff may have such a strong 
economic interest in the carrying out of the contract by 
reason of extensive investment of funds and labor that 
his default is highly improbable. ?!® Where there does not 
appear sufficient assurance that the plaintiff will per- 
form his part of the contract, so that the decree might 
operate unfairly on the defendant, the court may further 
secure the latter by means of a conditional decree or 


require giving of security. 


17 


Although the rule of mutuality of remedy has been 


said to be dead, its ghost still occasionally appears to 
haunt unfortunate plaintiffs, either as an application 
to a case where the doctrine, if true, should apply, ® or 
as a misapplication of some other rule of law. 2* Some- 
times the rule is given as a ground for a decision which 
is properly based on other reasons. = 


14 -Williston on Contracts, Vol. 5, Revised Edition, Section 1440; Walsh on Equity, Page 354. 

15 -See Daniels v. Brown Shoe Co., 77 F. 2d, 899. 

16 -See, for example, Zelleken v. Lynch, supra, Note 4; City of La Follette v. La Follette 
Water Co., 252 F. 762 

17 -Williston on Contracts, supra, Note 14. 

18 -Wilson v. Nelson, 130 Neb. 1; Ten Ryck v. Manning, 52.N.J. Bq. 47. 

19 -See Ulrey v. Keith, 237 I11. 284, where the court misapplied the rule that, where the 
defendant can terminate the contract at will, specific performance will be denied, to 
a case where the plaintiff had such powers, giving as a ground for denying specific 
performance the lack of mutuality. 

20 -See the early English case of Flight v. Bolland, 1828, supra, Note L 
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The requirement of mutuality of remedy as a condi- 
tion of specific relief in equity is also embalmed in 
statutes in five states, to wit, in Alabama, California, #! 
Montana, North Dakota, and South Dakota. The California 
doctrine of mutuality is so thoroughly discussed in an 
article in 28 Calif. L.R. 492 that further treatment here 
would appear useless. 


II. MUTUALITY AS A REASON FOR GRANTING SPECIFIC 
PERFORMANCE 


: For some obscure reason, either as a corollary to 
Fry's rule of "Negative Mutuality", or as a misinterpre- 
tation of certain classes of cases, a rule of "positive 
mutuality" came to be spawned on the courts. The usual 
Statement of this rule was that, if, (in a hypothetical 
converse case), the defendant would be entitled to spe- 
cific performance of plaintiff's part of the contract, 
apart from the mutuality doctrine, then the plaintiff 
should also be given that remedy against the defendant, 
on the principle of mutuality. 


Here again nothing is said of the adequacy of the 
plaintiff's remedy at law. If the remedy of damages 
would be adequate compensation to the plaintiff for the 
defendant's breach of the contract, then there is no 
particular reason to give the plaintiff a recovery in 
specie. If the plaintiff's legal relief would not be 
adequate, that fact alone is generally a sufficient 
basis for equitable jurisdiction, unless practical con- 
Sideration preclude the remedy of specific performance. 
In the Latter situation, the doctrine of mutuality will 
not, any more than the inadequacy of the legal remedy, 
be of aid to a plaintiff. The mutuality rule, when ap- 
plied as a reason for granting specific relief, at least 
works no great harm in a case where the plaintiff has 
what is generally held to be an adequate remedy at law, 
but nevertheless considers specific performance the 
better remedy under the circumstances, and where there 
are no other positive reasons for denying equitable re- 
lief. 


Almost all the cases stating the positive mutuality 


21 - Civil Code Section 3386 provides: "Neither party to an obligation can be com- 
pelled specifically to perform it, unless the other party thereto has performed, 
or is compellable specifically to perform, everything to which the former is 
entitled, either completely, or nearly so, together with full compensation for 
any want of entire performance." See also Civil Code Section 3423(5). 
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rule, or discussing it, involve executory contracts for 
the sale of land where the vendor is suing for the pur- 
chase price, that is, for specific performance of the 
contract. The formulation of the rule apparently arose 
from a misunderstanding of the reason for allowing the 
vendor to recover in such cases. The true basis for the 
decisions in this class of cases, as emphasized by most 
modern cases dealing with the subject, 77 is that the 
vendor of land, where the contract remains largely ex- 
ecutory on both sides, does not have an adequate remedy 
at law. The seller's damages are measured by the dif- 
ference between the value of the land and its purchase 
price under the contract. Since land usually has no 
established market value, in most cases it would be 
difficult, if not impossible, for the vendor to prove 
his loss accurately. Furthermore, he would be required 
to carry the land contracted to be sold, paying taxes 
on it and maintaining it until he could find another 
buyer. That this is the real reason for allowing the 
vendor to specifically enforce the agreement is further 
illustrated by decisions like that in Porter v French- 
man's Bay Co., 84 Mo. 195, wherein a demurrer to the 
complaint was sustained because the inadequacy of the 
available legal remedy of the seller was not alleged. 
If mutuality of remedy is the reason for giving speci- 
fic performance to the vendor, then there should be no 
necessity for such an allegation. Another example show- 
ing the ground for equitable jurisdiction in such cases 
is afforded by the situation where the contract for the 
sale of land is no longer executory. If the seller has 
fully performed, and nothing further remains to be done 
under the contract other than the vendee's payment of 
the purchase price, Then the vendor is entitled to that 
amount in an action at law and is not limited to his 
damages for breach of contract. In such a case, it is 
held that, since the seller may recover the same amount 
at law as in equity, his remedy at law is adequate and 
equity jurisdiction should be denied. % 


For the same reason-inadequacy of the legal reme- 
dy - the seller of a unique chattel, like the buyer 
thereof, may have specific enforcement of the contract 
of sale. By hypothesis, such personalty has no market 


22 - Hodges v Kowing, 58 Conn. 12 Eckstein v. Downing, 64 N.H. 248; Baker Machine Co. 
vy. U.S. Fire Apparatus Co., 11 Del Cn. 386. For further reference, see Walsh on 
Equity, Page 341; Williston on Contracts, Vol. 5, Revised Edition, Section 1443; 
Restatement of Contracts, Section 372(2). 

23 - Jones v. Newhall, 155 Mass. 244. 

24 - See Walsh on Equity, Page 342 
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value, and the vendor would have no means of establish- 
ing his damages. But it must be clearly shown that the 
legal relief is inadequate, in order to obtain equitable 
intervention, for mutuality of remedy is generally held 
to afford no reason for granting specific performance 

of the contract for sale of personal property at the suit 
of the seller, any more than it does for decreeing speci- 
fic enforcement of an agreement to sell realty. The 
Uniform Sales Act, Section 63(3), modifies the ordinary 
rule by allowing the seller to recover the purchase price, 
in what would correspond to an action at law, in cases 
where the goods are not readily resaleable. If this sec- 
tion is applied, then the vendor has an adequate legal 
remedy, and equity jurisdiction should probably be denied, 
unless the doctrine is accepted that equity, once having 
established jurisdiction over a certain class of cases, 
never relinquishes it. 


In summary, it is generally held that the fact 
that the defendant could have had the contract specifi- 
cally enforced against the plaintiff, if the plaintiff 

t had refused to perform, is not of itself a sufficient 
reason to grant specific performance to the plaintiff. 
Although a few courts have used the mutuality doctrine 
as a supplementary reason for giving specific relief, * 
No cases have been found where that was the sole reason 
for the decision. In the field of specific performance, 
as well as in other fields of equity jurisprudence, the 
fundamental requirement of equitable intervention is the 
lack of an adequate remedy at law on the part of the 


Plaintiff, and the purpose of equity is to provide such 
a remedy. 


25 - Eckstein v. Downing, supra, Note 22 
26 - Eastern Counties Ry. Co. v. Hawkes, 5 H.L.C. 3381, (1885). 
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THE CLEAR AND PRESENT DANGER DOCTRINE 


BY KARL D. LYON 


Like so many judicial utterances that aptly and 
dramatically express a thought, the phrase'tclear and 
present danger' has become a bon mot, used over and over 
by judges and the public alike. Inartificially, the 
idea that freedom of speech must not be curbed unless 
a clear and present danger so demands has been hailed 
as a basic American constitutional doctrine. But to 
find out how it is actually useful as a legal principle 
in deciding a case, we go to the United States Supreme 
‘Court decisions which either quote the words or cite the 
case from where it stems. And here we discover that 
nearly all these cases contain dissenting opinions, that 
in many the citation is found in the dissent, and that 
in a goodly number both the majority and the minority 
either referred to or based themselves on the doctrine! 
Faced with so much conflict and uncertainty, we should 
reappraise the doctrine and try to discern its present 
limits of application. : 


The phrase was first enunciated by Oliver Wendell 
Holmes on March 3, 1919, in his opinion for a unanimous 
court in Schenck v. U.S., 249 U.S. 47, when he wrote, 
speaking of the power of the Government to limit the 
freedom of expression by an individual: "The question 
in each case is whether the words used are used in such 
circumstances and are of such a nature as to create a 
clear and present danger that they will bring about the 
substantive evils that Congress has a right to prevent. 
It is a question of proximity and degree." 


This phrase has become a determinant wherever 
the protection of the First Amendment of the Federal 
Constitution is claimed. The Amendment in unqualified 
terms prohibits Congress from making any law i.e. pro- 
hibiting the free exercise of religion, abridging free- 
dom-of speech and press or the right of peacable as- 
sembly. An "abridgment" can occur by a previous re- 
straint on speech, as well as by the threat of subsequen 
punishment for what was said. Thus the Bill of Rights 
extended the old Blackstonian doctrine that a "freeman 
has the undoubted right to lay what sentiments he has 
before the public, but if he publishes what is improper, 
mischievous, and illegal, he must take the consequences 
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of his own temerity." The lack of qualification did 
broaden the idea of freedom of utterance in America. 
But on the other hand, the right has never been an ab- 
solute one, nor has it been unconditionally protected 
from prior restraint. The operation of some eommon law 
rules and the exercise of important Federal and State 
powers.in some respect and to some degree invade the 
Sadie autie right to express his thoughts at will. 
Like all human activities, those protected by the First 
Amendment must be weighted according to their impres- 
sion and effect on relations between people, and at 
times may be subordinated for the good of all. The 
rule laid down by Holmes provided a possible test for 
the extent of permissible deprivation of these rights. 


The setting in which the doctrine was announced 
was a prosecution under the 1917 Espionage Act for 
conspiracy to influence persons subject to the Draft 
Act to obstruct the draft. Defendant had circulated 
literature asking the draftees to disobey the draft. 
The Act was held not violative of the First Amendment, 
and sustainable under the war power, as it was time 
freedom of speech - which is not absolute - could be 
restrained in the interest of the National safety. 

The decision could have tested on this alone, but 
Holues went further to announce the proposition that 
there must be a clear danger and a present danger of 
the substantive evil being brought about by the words 
spoken before the Government can exercise its power to 
proscribe and punish. As this test was "not absolute- 
ly necessary to the decision of this case (which ap- 
parently fell within the limits set by the test), we 
may suppose that the remark was simply "magnificent 
dictum." Thus the question of raising this phrase to 


the dignity of a test of constitutionality is left to 
later cases. 


Two important questions arise on a reading of 
the Schenck case. Holmes spoke of "circumstances" 
in which words would become culpable. What such cir- 
cumstances could be, has been a major source of con- 
tention. They vary in degree with each of the types 
of situations to which the Schenck test has been ap- 
plied. The other problem is whether the doctrine 
actually sets absolute limits either to permissible 
deprivation or to permissible speech, or whether it 
is only an approximate description of the areas free 
from Governmental control. A review of the major 
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United States Supreme Court cases dealing with the doc- 
trine is here necessary. 


The first few cases reiterating the doctrine 
arose under the same law, the Espionage Act, and on 
similar facts. In Frohwerk v. U.S., 249 U.S. 206, the 
defendant published literature denouncing the war ef- ® 
fort, and in Debs v. U.S., 249 U.S. 211, the defendant 
made speeches declaring himself opposed to all war, in- 
cluding the present one, and urged opposition to re- 
cruiting. Holmes, speaking for the court in both cases, 
disposed of them on the basis of the Schenck decision, 
handed down only seven days earlier. A visible change 
occured by November of that year, when the opinion in 
Abrams v. U.S., 40 S. Ct. 17, was announced. Here con- 
viction was had under the same Act and on similar 
grounds. The majority held the Schenck test applicable 
in affirming the conviction. Justices Holmes and Bran- 
deis dissented on their view of the facts, although they 
reasserted the Schenck doctrine. They held that the in- 
tent of the defendant here was to prevent interference 
with the Russian revolution, thus was not necessarily 
obstructive to the war in which the United States was 
engaged, and consequently would not produce present 
danger of the substantive evil punished by the statute. 


In the Abrams dissent, Holmes developed the basis 
for his doctrine further: "When men have realized that 
time has upset many fighting faiths, they may come to 
believe even more than they believe the very foundations 
of their own conduct that the ultimate good desired is 
better reached by free trade in ideas - that the best 
test of truth is the power of the thought to get itself 
accepted in the competition of the market, and that 
truth is the only ground upon which their wishes safely 
can be carried out. That at any rate is the theory of 
our Constitution." 


The case of Schaeffer v. U.S., 40 S.. CT. 259, 
showed a clearer break with the majority of the court. 
Here a conviction under the Espionage Act for publish- 
ing false reports and editorials to promote the success 
of the enemies of the United States was upheld. Again 
the dissent disagreed on the inferences from the facts. 
Brandeis maintained that though the U.S. had a right to 
punish in a proper case, under the "rule of reason" of 
the Schenck case, no jury could here have found that the 
publication "would obstruct recruiting" or "would promote 
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the success of the enemies," and thus there would be no 
present danger. The same division of the court decided 
Pierce v. U.S. 40 S. Ct. 205, where distribution of pam- 
phlets to cause insubordination and disloyalty in the 
armed forces was held punishable under the Espion@ge 
Act. The majority held that it was a question for the 
jury, whether defendant's printed words would as a proxi- 
mate result produce material interference with the armed 
forces. But again Brandeis maintained that there was no 
present danger, as the purpose of the pamphlets was only 
to gain members for the Socialist party, and as they 
were not distributed to any members of the armed forces. 


If both the majority of the court and the dissents 
in the above cases relied on the Schenck doctrine, how 
were the different conclusions possible? The confusion 
stems from the fact that the doctrine was in effect a 
mere dictum in the Schenck case. That in reality it was 
not there relied on, nor in the next two cases, is evi- 
dent from the opinions of Holmes in the three cases. 
They do not discuss in detail the circumstances in which 
the prohibited words were uttered, nor whether the words 
under those circumstances created a substantial and inm- 
mediate probability of the evil to be prevented. The 
overpowering shadow of the war then in progress seems to 
have satisfied the test of "proximity and degree." These 
decisions were handed down shortly after the firing 
ceased. But the interval of one year after the Armistice 
may have produced a reexamination of their position by 
Holmes and Brandeis, and a determination that an inquiry 
into the special facts of each case should henceforth be 
had to show whether the deprivation of freedom of speech 
was so vitally necessary that the case should be upheld. 
The majority, on the other hand, continued to make the 
existence of the state of war, thus of "circumstances" 
in a larger sense, the basis for the application of the 
restrictive statute. Thus though they professed to fol- 
low the Schenck doctrine, it was not strictly applied 
in its literal meaning. In analysing the later cases 
we must inquire into which meaning was given to it. 


We can here pause to consider what might have 
been the intention of Justice Holmes as to the scope of 
the doctrine. Certainly, if we accept the doctrine as 
actually applied in the Schenck case, it does not pre- 
sent an exclusive limit of permissible deprivation. 
In that case the actual proximity of the act to the 
possible result or the degree of effect on such possible 
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result was not looked into, and the conviction was sus- 
tained on the ground that “when a nation is at war, 
many things that might be said in time of peace are 
such a hi@drance to its efforts . . . that no court 
could regard them as protected by any Constitutional 
right." Thus the "clear and present danger" may not 

be the exclusive limit to Governmental restriction of 
speech, which in time of National emergency may thus be 
further restricted. But Holmes's and Brandeis's later 
position in their dissents reveal that the real meaning 
was the literal meaning of the phrase. This suggests 
that even though a state of war existed and the Govern- 
ment was constitutionally authorized to protect its 
military operations, it is still a primary question of 
fact whether the speech of the defendant was remote or 
proximate, or substantial or inconsequential, in tend- 
ing to produce the result to be avoided. Under this 
interpretation, the “clear and present danger" rule 

may have been intended as a real measure of protection 
of the right of free speech, and as a limit beyond 
which it could not be infringed on by Governmental 
action. Of course, this meaning was only presented in 
dissenting opinions, and whether the court would make 
it its own was left to later cases. 


The preceding cases have dealt only with Federal 
statutes and the question of their applicability to 
the defendant. The next case before the high court 
involving the doctrine, Gilbert v. Minnesota, 41 S. Ct. 
125, indicated an extension of the test into two new 
areas, the acts of states and defenses to status per 
se. Here a state status punishing the uttering of 
words in a public meeting to discourage enlistments 
in the armed forces and a conviction under it were 
upheld. Though the Schenck case was cited, the deci- 
sion was on the basis of the state's police power to 
preserve the peace and its interest in a national war. 
Brandeis, dissenting, denied that the police power of 
the state, exercised in peace and war, could curb 
freedom of speech to an extent only reserved to Con- 
gress in time of war, the war power justifying the 
restriction in averting present danger in war time. 

He considered the guaranties of the First Amendment 
to be privileges of national citizenship, which could 
not be abridged by the states. But Holmes concurred 
in the result. His reason for this may be found by 
pointing to his opinion in Fox v. Washington, 236 
U.S. 273, (1915), upholding a state statute outlawing 
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the willful publishing of any incitement to the commis- 
sion of any crime. He held that act to be a justifiable 
deprivation of liberty consistent with due process. The 
state here had reasonably drawn the line of permissible 
behavior short of the encouragement of manifest dis- 
respect for law, i.e. overt breaches and technically cri- 
minal acts. Thus Holmes insisted on a narrow construc- 
tion of the statute, and as such upheld it. But here 
only the 14th Amendment was the basis for objection, and 
at that time the positive prohibitions of the First 
Amendment were not thought to be implied in the Due Pro- 
cess Clause of the 14th. Not until the Gitlow case, 45 
S. Ct. 625, was the Bill of Rights interpreted as a mea- 
sure of "due process" and thus as an inhibition on state 
action. 


Gitlow v. New York also upheld a state law pro- 
hibiting certain utterances entirely. Here the New York 
Criminal Anarchy Act was sustained on the state's right 
to preserve itself, unqualifiedly held to be superior 
to freedom of speech. The majority distinguished the 
Schenck case by differentiating statutes proscribing 
speech per se and statutes prohibiting certain acts 
tending to bring about a substantive evil. They said 
the Schenck doctrine was intended to apply only in the 
second type of cases, where the "acts" consist of speech. 
There an original showing must be made in each case that 
the speech is in fact dangerous, while in the former 
type the tendency to produce the evil is immaterial. The 
only showing here would be that the words actually fall 
within the forbidden area of speech. If so, they were 
punishable, as long as the state had the power to pass 
such a statute. This distinction was vigorously at- 
tacked by Holmes and Brandeis as fatuous and unwarranted 
by the positive language of the First Amendment, which 
the majority had implied to be applicable in determining 
the scope of the Due Process Clause. The "danger" test 
should be an original question in each case where utter- 
ances are held culpable. But Holmes! misapprehension in 
his dissent was his expressed assumption that the law 
had been settled on that point, when in fact the majori- 
‘ty of the court, as pointed out above, refused to inter- 
pret his doctrine at face value. His view of the test 
was not adopted by the court until 1937. 


No further light was shed on the doctrine by 
Whitney v. California, 47 S. Ct. 641, where the court. 
held the California Criminal Syndicalism Act well within 
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the decision of the Gitlow case. Holmes and Brandeis 
reiterated that though a statute may be constitutional 


per se, it may still be challenged as invalidly applied, 


But they concurred in the result, because they found 
evidence of a conspiracy, and the defendant did not 


claim invalidity of application under the circumstances. 


The Schenck case was next cited in Near v. Minnesota, 
283 U.S. 697, for the proposition that the imposition 
of previous restraint on speech was not absolutely for- 
bidden, but is allowable in exceptional cases, such as 
in war time. However, the test was not a feature of 
that case, which overthrew a statute prohibiting scan- 
dalous publications on the ground that its necessary 
effect was to impose censorship on criticism of public 
officers. The case held freedom of the press to be 
guaranteed by the 14th Amendment. 


If the doctrine was ever to become a test of 
constitutionality, its limits and operation could not 
be discerned until a conviction was actually held un- 
constitutional by the Supreme Court on those grounds. 
This occurred in Herndon v. Lowry, 57 S. Ct. 738, 
(1937), where the prophet finally came into his own 
two years after his death. Though by a narrow margin 
of one vote, the court held the Georgia Anti-Insur- 
rection Statute (penalizing any attempt by persua- 
sion or otherwise to induce others to join in any conmn- 
bined resistance to lawful authority of the state) 
inapplicable to a case where the defendant solicited 
memberships for the Communist Party. Mr. Justice 
Roberts here applied the Schenck test in its literal 
meaning, saying that there is no such proximity be- 
tween an insurrection and the mere procurement of 
members to a party, some of the tenets of which may 
be "Lawful, others, as may be assumed, unlawful" by 
"ultimate resort to violence at some indefinite fu- 
ture time." The decision then also held the statute 
invalid on its face for furnishing too indefinite a 
standard for guilt. 


This opinion is notable for two propositions, 
which may now be’ considered corollaries of the 
Schenck doctrine as applied here. It indicated some 
requirements for the constitutionality of a statute 
effecting a right guaranteed by the First Amendment. 
For example, statute to curb speech willfully inter- 
fering, proximately and substantially, with a vital 
and well defined governmental activity, or speech 
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having a "dangerous tendency" to subvert the government, 
have been upheld. Such statutes had to describe and de- 
fine the proscribed utterance carefully and adequately 
and require a narrow intent directed against the vital 
object to be protected. Such intent may be inferred 
from time, place, and circumstances. 


The second proposition was the holding that "the 
power of the state to abridge freedom of speech and of 
assembly is the exception rather than the rule. The 
limitation upon individual liberty must have appropriate 
relation to the safety of the state." This pronounce- 
ment is important, as it limits the rule which had been 
followed up to the time of the Gitlow and Whitney cases. 
The opinion in the former case declared: "Every pre- 
sumption is to be indulged in favor of the validity of 
the statute." This doctrine is the usual presumption 
in deciding whether a statute is a reasonable means of 
achieving its lawful purpose, upon an attack under the 
Due Process Clause. But it was only logical that the 
court should adopt this exception to the presumption, 
when it required more than mere~«"reasonableness" in 
upholding statutes affecting freedom of speech. To the 
effect that this was in consonance with Holmes' view 
and to show the theoretical basis for the new rule, a 
passage of Mr. Justice Frankfurter, concurring in 
Kovacs v. Cooper, 69 S. Ct., 448, is enlightening: 

"The ideas now governing the constitutional protection of 

freedom of speech derive essentially from the opinions of 

Mr. Justice Holmes. The philosophy of his opinions on 

that subject arose from a deep awareness of the extent 

to which sociological conclusions are conditioned on time 

and circumstances. Because of this awareness, Mr. Justice 

Holmes seldom felt justified in opposing his own opinion 

to economic views which the legislature embodied in law. 

But since he also realized that the progress of civili- 

zation is to a considerable extent the displacement of 

error which once held sway as official truths by beliefs 
which in turn have yielded to other beliefs, for him the 
right to search for truth was of a different order than 
some transient economic dogma. And without freedom of 
expression, thought becomes checked and atrophied. There- 
fore, in considering what interests are so fundamental 

as to be enshrined in the Due Process Clause, those 

liberties of the individual which history has attested 

as the indispensable condition of an open as against a 

closed society come to this Court with a momentum for 

respect lacking when appeal is made to liberties which 
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derive merely from shifting economic arrangements. Accord- 
ingly Mr. Justice Holmes was far more ready to find legisla- 
tive invasion where free inquiry was involved than in the 
debatable area of economics." 


With the Lowry case then, the "clear and present 
danger" doctrine had "arrived" as the rule of the Su- 
preme Court. Its application was, according to its 
literal meaning rather than its early application. But 
the majority so holding was narrow, and the issue of its 
application was not laid at rest. In fact, the court 
has, since 1937, split more bitterly than before. In 
the cases following, we shall not concern ourselves so 
much with the types of cases to which the rule is rele- 
vant (i.e. what would actually constitute a "substan- 
tive evil)", but rather, how far the Court has gone in 
applying the rule. Has it been extended or restricted? 


The suggestion in the Lowry case as to narrowness 
in drafting and construction of statutes affecting 
freedom or speech was followed in Thornhill v. Alabama, 
310 U.S. 88, and Carlson v. California, 60 S. Ct. 746, 
in which the Schenck doctrine was applied in cases of 
industrial disputes. The decisions declared a statute 
prohibiting going near a place of business to induce 
others not to deal with such business, and a statute 
prohibiting the carrying of signes in picketing, uncon- 
stitutional as an unwarranted restriction of the liber- 
ty of discussion of public issues. The statutes were 
too sweeping in scope, and thus void on their face, 
"under circumstances presenting no clear and present 
danger of substantive evil within the allowable area 
of state control." Thus where a statute is so drawn as 
to cover a multitude of situations which would fall 
outside the "clear and present danger" area, the court 
now committed itself to the invalidation of the entire 
‘statute. But what would the holding be as to the vali- 
dity of such a statute, where the facts of the case be- 
fore the court would satisfy the "clear and present 
danger" test? 


On this point, a clue was given in Milk Wagon 
drivers Union v. Meadowmoor Dairies, Inc., 61 S.- Ct. 
552, in which an injunction of picketing was upheld 
in its entirety, where the strike was set against a 
background of violence. Here the right to picket as 
a right of free speech was in effect limited to peace- 
ful picketing. But the majority-did not mention the 
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Schenck test, and the minority disagreed in its inter- 
pretation of the facts, finding no clear and present 
danger of continued violence to warrant an entire pros- 
cription of picketing as such. Thus, though limiting 
the effect of the Thornhill case as to picketing, this 
case does not clarify further the extent of the Schenck 
doctrine. 


The cases of Pennekamp v. Florida, 66 S. Ct. 1029, 
and Craig v. Harney, 67 S.- Ct. 1249, must be considered 
together with Bridges v. California, 62 S. Ct. 190. 

They were all contempt citations issued by state courts 
for publishing comments on cases then pending in court. 
Defendants were a labor leader, who stated in a tele- 
gram that a certain decision would result in a strike, 
and newspaper publishers, who printed editorials im- 
puting partisanship to the judge, calling for high sen- 
tences for convicted defendants, belittling the judge, 
and commenting unfavorably on the judge's disposition 
of cases. The Bridges case first introduced the Schenck 
test into this type of case, displacing the earlier rule 
that a "reasonable tendency" must be shown that the 
words used would interfere with the orderly administra- 
tion of justice. Mr. Justice Black spoke of the Schenck 
test as a rule affording "practical guidance." Then, by 
this test, the words published were held to be not a 
substantial threat to administration of justice by in- 
timidation of the judge, upon the preconception that a 
"a lack of firmness, wisdom or honor" must not be im- 
puted to the judge. But what circumstances would act-. 
ually present a clear and present danger to warrant 
contempt for comment made outside the courtroom was not 
indicated, except that the opinion in the Craig case 
called for an appraisal of the words in the setting of 
the news articles both preceding and following it and 
in the light of community environment prevailing at the 
time. But it stated that "the law of contempt is not 
made for the protection of judges sensitive to winds of 
public opinion,” and thus in effect creates a deterrent, 
if not a material restriction, to the use of the con- 
tempt power. The conflict in the court as to the 
Schenck test generally is indicated by Mr. Justice 
Frankfurter's attack on its use here, in his dissent 

in the Craig case: "The opinions of Mr. Justice Holmes 
contain not the remotest hint that the Due Process 
Clause withdrew from the states the power to base a 
finding of contempt on publication aimed at a particu- 
lar outcome of a matter awaiting adjudication .«. . . .- 
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(thus the doctrine would become) merely a phrase for 
covering up a novel, iron constitutional doctrine." 
Strictly, however, the difference in opinion rests on 
divergent views of the facts, although a deeper con- 
flict as to the limits of the doctrine is expressed, 
which will be dealt with. 


Chaplinsky v. New Hampshire, 62 S. Ct. 766, though 
not directly citing the Schenck doctrine, serves to il- 
lustrate, in the words of Mr. Justice Murphy, that al- 
lowing the broadest scope to the First Amendment, "there 
are certain well-defined and narrowly limited classes of 
speech, the prevention and punishment of which has never 
been thought to raise any constitutional problem." In- 
cluded here are lewd, obscene, profane, libelous, and 
"insulting" or "fighting" words - those which by mere 
utterance inflict injury or tend to incite an immediate 
breach of the peace. Their social value is so slight as 
a step to truth as to be outweighed by the value of or- 
der and morality. These types of restrictions, it may 
be noted, are not inconsistent with the Schenck doctrine 
nor do they extend its limits of permissible proscrip- 
tion of speech. These classes of speech have always 
been considered such immediate inroads on elementary in- 
terests of decency, morality, and peacefulness to be sub- 
ject to prohibition. Put there is emphasis on "narrow- 
ness" of these classes of speech, and the necessity for 
drafting the statute accordingly. 


In line with the Court's application of the Schenck 
doctrine since the Lowry case, it restated.the require- 
ments for conviction under the Espionage Act of 1917 in 
the decision of Hartzell v. U.S., 64 S- Ct. 1233. It ap- 
plied a subjective test and an objective test: 1) a nar- 
row specific intent, which is provable from the words 
used and the circumstances; 2) activities crgating a 
clear and present danger of bringing about the evil. Then, 
the court inquired into the circumstances of this particu- 
lar case, deciding that there was a reasonable doubt of 
the defendant's specific_intent to cause insubordination 
in the armed forces. However, the dissent found such 
criminal intent. ; 


The literal application of the Schenck doctrine was 
adhered to in Thomas v. Collins, 65 S. Ct. 315, where a 
State law requiring registration of persons soliciting 
members for Labor unions was held inapplicable. A labor 
leader here made a speech, in which he extended a general 
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invitation to join and also a specific invitation to 

one person. Though the statute was defended as a legi- 
timate licensing requirement of a profession, the court 
found that under the Schenck test that defense could 

not be applied here. Mr. Justice Rutledge held that lLlaw- 
ful assemblies, involving no grave and immediate danger, 
are not instruments of harm, thus requiring no previous 
identification of speakers. This is in accord with 

De Jonge v. Oregon, 299 U.S. 353, holding that the right 
of assembly cannot itself be made a crime. 


That the "clear and present danger" test is appli- 
cable to protect freedom of religion was held in West 
Virginia State Board of Education v. Barnette, 63 S. Ct. 
1178, where a compulsory flag salute for school children, 
carrying penalties for disobedience, was overturned as 
violative of the 14th Amendment. Mr. Justice Murphy here 
said that, where the flag salute is regarded as contrary 
to a religious obligation, it is a restriction on reli- 
gious freedom, which includes "the right to speak and to 
refrain from speaking." Mr. Justice Jackson reiterated 
the doctrine: "Freedom of speech and religion may not 
be infringed upon such slender grounds” (i.e. simply a 
"rational basis" for regulation, which usually satisfies 
due process). "They are susceptible to restriction only 
to prevent grave and immediate danger to interests which 
the state may lawfully protect." Thus the literal basis 
of the Schenck doctrine was affirmed. Mr. Justice Frank- 
furter again dissented strongly on theory, but disagreed 
on the merits, because he could not see any suppression 
of or curb on any belief. On the ground of the Barnette 
case, the court held a conviction for teaching or dis- 
semination of literature "reasonably tending to create 
an attitude of stubborn refusal to salute, honor, or 
respect the national and state flags" void. Thus the 
state law punishing the teaching of disloyalty to the 
national and state governments was inapplicable. Taylor 
v. Mississippi, 63 S. Ct. 1200. . 


The converse right to propagate one's religious 
beliefs was held in Martin v. City of Struthers, 63 S. 
Ct. 862, to have a higher dignity than municipal or 
personal convenience. Here an ordinance completely 
prohibited distribution of handbills to residences. As 
the First Amendment has been held to include the right 
to circulate literature (Lowell v. Griffin, 303 U.S. 
444), an absolute prohibition of such circulation to 
residences in a city was held to transgress the permis- 
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sible bounds of "regulation" of such circulation in the 
interest of public order. This’ ruling was carried fur- 
ther in Marsh v. Alabama, 66 S. Ct. 276, to apply to a 
company town, where religious preaching had been forbid- 
den. Mr. Justice Reed, dissenting in both cases, thought 
the restriction to be merely a permissible regulation un- 
der the police power, not materially invading the area:of 
free speech. Whether this rule would be carried to the 
extent that one may now remain on private property again- 
st the will of the owner, so long as the only objection 
to his remaining there is his right to spread his reli- 
gious views, (as feared by Reed) is doubtful. Although 
both majority and dissent are phrased in general terms, 
there may in fact have been some degree of dedication to 
public use in the streets of a company town, and thus the 
application of the case could be limited to public or 
quasi-public places. It is certainly not applicable to a 
private dwelling. 


These cases concerned the validity of the applica- 
tion of a law in a particular case. Taking the Schenck 
test as a point of departure, the Court has invalidated 
statutes going so clearly beyond the bounds of any clear 
and present danger of substantive evil that their neces- 
sary operation would involve prior restraints on speech 
in practice, even though the Court later could hold the 
statute inapplicable to a particular situation. Such a 
clear case was Thornhill v. Alabama. But the last two 
cases considered were not so clear, and in Kovacs v. 
Cooper, 69 S. Ct. 448, a boundary line was approached - 
and crossed. The schism is indicated by the fact that 
the division in the Court was five to four, that five 
opinions were written, and that no more than three Jus- 
tices joined in any one opinion. Here a conviction under 
a municipal ordinance prohibiting the use of sound trucks 
or other instruments "making loud and raucous noises" was 
upheld, as a reasonable exercise of police power. The 
use of such devices was thought to involve limitation on 
speech only incidentally. Mr. Justice Reed said that 
such exercise of free speech may be "controlled" in the 
interest of public order, and that even an absolute pro- 
hibition in a limited area (city) was proper control. Mr. 
Justice Black, dissenting, maintained that "there is no 
more reason for wholly prohibiting one useful instrument 
of communication than another," although the use of such 
instruments could be reasonably controlled. The minority 
protested that the conviction was not for making "noises", 


but for operating a sound truck, without any finding as to 
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_. "noises", and thus completely inhibited one means of ex- 


pressing opinion. This opinion came at the heels of Saia 
v. New York, 68 S. Ct. 1148, where a prohibition of sound 
trucks except with a permit of the police chief was in- 
validated as a previous restraint on speech! 


The Line drawn, where validity of statutes per se 
is in issue, is thus much more vaccilating than where the 
applicability of statutes to particular cases is to be 
decided. The question posed after our consideration of 
the Lowry case received one possible answer in Terminiel- 
lo v. Chicago, 69 S. Ct. 894. The defendant had made an 
inflammatory speech in a situation where the tension be- 
tween his listeners and an unfriendly crowd had reached 
proportions of a riot. He was convicted of disorderly 
conduct, which an ordinance defined as "making, aiding. . 
a breach of the peace..." Breach of the peace was de- 
fined in the court's charge as behavior which "stirs the 
public to anger, invites disputes, brings about a condi- 
tion of unrest, or creates a disturbance." Mr. Justice 
Douglas held that the acceptance of this definition by the 
state Supreme Court made it part of the ordinance. He 
said the exercise of free speech in a free society may 
legitimately have the results of the first three parts of 
the definition, and an inhibition of such exercise makes 
the ordinance void in part. As the charge to the jury 
did not permit severance of the void parts from the valid 
parts, it would be impossible to determine on which of 
them the general verdict rested. In such a manner the 
ordinance could not be applied to the defendant. The case 
was decided by a narrow margin. Mr. Justice Jackson, in 
a strong dissent, declared: "Rioting is a substantive 
evil .. . The evidence proves beyond dispute that danger 
of rioting and violence in response to this speech was 
clear, present, and immediate." As the majority did not 
rule on the merits, we have here a case where a statute 
as construed was held to be an inhibition of free speech 
in its application even though the facts of the case pre- 


‘sumably satisfied the "clear and present danger" test. 


The technical correctness of the majority may be assumed. 
This was a matter of statutory construction and of the 
application of the construed provision to the case. Thus 
this decision does not give a strong answer to our pre- 
vious question. What would be the result if the position 
taken here would be carried forward to a case in which a 
Statute were attacked on its face for possible unconsti- 
tutional application in an obvious case of clear and pre- 
sent danger? Such an application would create the anomaly 
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of a defendant going free, though guilty under an appli- 
cable part of a statute and on the Constitutional test, 
merely because of the possibility of another, unconsti- 
tutional interpretation of the statute being applied in 

a different case, even though the Constitutional question 
could still be raised in such other case! Of course, the 
contrary question then is, why should the Court not over- 
rule a statute it finds unconstitutional whenever such a 
statute is presented to it for justification of a convic- 
tion? Perhaps a remedy can be found in a policy against 
excessive technicality in applying a test of constitu- 
tionality apart from the facts of the case. 


However, it is not our purpose to suggest possible 
future tendencies, but only to attempt an assessment of 
the present standing of the doctrine. It is evident 
that in the 30 years "clear and present danger" has been 
the ostensible rule of the Court, and the 12 years it 
has been the real rule, the Court has hardly been able 
to agree on any of the issues it raises. Thus it is of 
little use to make generalizations. As to what "circum- 
stances" would justify inroads on freedom of speech, it 
could be said that where the "substantive evil" is less 
than the national safety or the existence of our form _ 
of government, the Court is far less ready to uphold a 
restriction on speech even when the danger of bringing 
about such evil is immenent. This is indicated in the 
cases involving contempt of Court, labor disputes, and 
religious liberty. There the freedom of speech, press, 
and religion are held of much higher order than the in- 
terests which interfere with them. Where a threat to 
existence of the -government itself is concerned, hardly 
any cases since the period before the Lowry case have 
dealt with what degree of peril the situation must pre- 
sent to authorize restriction of speech. Thus whether 
the attitude of the Court in the earlier decisions will 
: govern, or a modification thereof, is an open question. 
Where the constitutionality of statutes per se is involv- 
ed, the tendency of the Court is similar. It will look 
to the importance of the interest protected, and the de- 
gree of danger required will vary accordingly. It is 
possible that in this phase the doctrine has been broad- 
ened, as suggested in the Terminiello case, for when a 
-statute is cut down, any possible constitutional parts 
often fall with the rest of it for want of severability. 


Thus we see that the limits of the doctrine are 
still in process of formulation. To date a summation 
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of the decisions have shown a tendency to set up a posi- 
tive barrier against most encroachments on the liberties 
protected by the First Amendment. But the issues are far 
from being settled. As we must conclude by finding dis- 
union, not only on the Court's application of the doc- 
trine to facts, but also on a possible basic approach, 

no clearer conception of this conflict can be conveyed 
than by quoting the protagonists of these views. Mr. 
Justice Frankfurter in the Meadowmoor Dairies case: 
"Freedom of speech... cannot be too often invoked as 
basic to our scheme of society. But these liberties will 
not be advanced or even maintained by denying to the 
states with all their resources, including the instrumen- 
tality of their courts, the power to deal with coercion 
due to extensive violence." Mr. Justice Black in the 
Same case: "I view the guaranties of the First Amendment 
as the foundation upon which our governmental structure 
rests, and without which it could not continue to endure 
as conceived and planned... the states should be left 
wholly free to govern within the ambit of their powers 

»- « « But this Court has long since committed itself to 
the doctrine that a state cannot, through any agency, 
either wholly remove or partially whittle away the 

vital individual freedoms guaranteed by the First Amend- 
ment." The divergent conclusions are indicated by the ~ 
following quotations. Mr. Justice Frankfurter in the 
Barnette case: "(Holmes did not enunciate) a formal 

rule that there could be no restriction on free speech, 
nor compulsion where conscience balks, unless imminent 
danger would thereby be wrought to our institutions and 
our Government." Mr. Justice Black in Bridges v. Calif- 
ornia: "What emerges .. . is a working principle that 
the substantive evil must be extremely serious and the 
degree of imminence extremely high, before utterances 

can be punished. (The cases applying it do not) mark 

the furthermost constitutional boundaries of protected 
expression, nor do we here.” 
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TOWARDS NEGOTIABILITY OF GOODS 
BY JOHN MERLO 


It has been uniformly held as a rule supported by 
imposing precedent in the common-law field of Sales of 
Goods that a buyer acquires no other or greater title 
than the seller had, that, aside from statutes, posses- 
sion alone does not give the possessor the right or 
power to dispose of the goods to a third party to the 
prejudice of the title of the true owner. ! 


But by all courts an exception is admitted to the 


above rule to the effect that the owner of the goods may 


clothe the possessor with apparent authority to sell or 
apparent ownership, whereby third parties found to be 
bona fide purchasers for value without notice from the 
possessor will prevail over the original owner in any 
action wherein such owner seeks to assert his title to 
the goods.” The equitable maxim, "Where one of two in- 
nocent persons must suffer by the act of a third, he, 
by whose negligence it happened, must be the sufferer," 
is sometimes used to reach the same results.*® This 
maxim, however, has often been criticized as vague and 
impossible of precise application, serving, perhaps, as 
a good restatement of what has been decided but as no 
accurate basis for the decision. In all cases, however, 
that have been correctly decided by application of the 
above mentioned exceptions to the primary rule .of pro- 
perty mentioned above, something more than possession 
is necessary in the intermediate party, as a bill of 
sale signed by the original owner placed in the hands 
of the possessor or words or acts of the owner which 
would reasonably lead the third party to believe that 
the possessor is either an authorized agent to sell or 
the holder of the legal title, before the third party 
is allowed to prevail over the real owner. 4 


From a search of the primary authorities it ap- 
pears, however, that another exception has been made to 
the rule of property law that a buyer acquires no other 


1 - Henderson Baker Lmbr. Co. v. Headley, 247 Ala 681, 26 So. 24 81; Metropolitan Fi- 
nance Corp. of America v. Morf, 42 Cal. App. 2d 756, 109 P. 2d 969; Church v. Mell- 
ville, 17 Or. 413, 21 P. 387; Moore v. Long, 38 So. 2d 6, 1947. 

2- Kearby v. Western States Securities Co. 8lAriz. 104, 250 P. 766; Uniform Sales Act, 
Section 23. 

3 - Cal. Div. Code 3542; Conklin v. Benson, 159 Cal. 785, 116 P. 34 

4 - Pickering v. Busk, 15 Bast 38, 1812 Nixon v. Brown, 57 N.H. 34, 1876 Pool v. 
George, 209 S.W. 2d 209; see Vold, Cases on Sales, 1949 Ed. Pg. 466 nt. 14 
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or greater title than the seller had. The Courts have 
not put this exception, as yet, in the form of a rule, 
nor have they in fact openly admitted that they were 
treading in waters beyond apparent authority or owner- 
ship,° yet from an analysis of the facts of recent de- 
cisions of some courts, it appears that the possessor 
of goods with no indicia of ownership nor apparent 
authority to sell who received the goods in pursuance 
of a contract to sell has been given the power to in- 
vest title of his transferror in a bona fide purchaser 
for value without notice of the rights of the original 
party. ° 


Perhaps the most common and clearest illustration 
of an owner being deprived of his goods is the situa- 
tion where he delivers to B who is in the business of 
selling that and similar merchandise. A sale by B in 
this case not in accordance with authority given or 
even where no authority to sell is given would place 
the title in the bona fide purchaser for value without 
notice. The rule is well stated by Justice Field in 
an obiter: "The delivery of goods to a merchant en- 
gaged in the sale of articles of a similar kind, is 
such evidence of bestowal of the right to dispose of 
the same as to protect the purchaser from the posses- 
sor."’ There is no question that under such facts 
there is something more than possession in the inter- 
mediate party that precludes the original owner from 
the recovery of his goods or their value. 


A closer case, however, is presented when the 
intermediate party acts both in the capacity of seller 
of his own goods and as bailee of goods for others. 
These cases usually do not involve delivery of posses- 
sion in pursuance of a contract to sell, but do indi- 
cate the extent of the rules of apparent authority or 
apparent ownership. In Kastner v. Andrews, ® where the 
farmer's grain was bailed to the elevator operator, 
who was also in the business of selling his own grain, 
a purchaser from the elevator operator with no actual 


5 - See as an illustration of this point Blount v. Bainbridge, 79 Ga App. 99, 53 S.E. 
2d 122, Apr. 1949. 

6 - Close on the facts as to whether there was more than possession, see Jesse Meadows 
v. Hampton Live Stock Comm Co., 55 Cal. App. 2d 634, 131 P. 591, 1942. Here the 
original seller refused to give a bill of sale as required by the Ag. Code, wish- 
ing to reserve title until he received cash. The bona fide purchaser from the 
possessor prevailed. 


7 - Wright v. Soloman, 19 Cal. 64. 
8 - Kastner v. Andrews, 49 N.D. 1059, 194 N.W. 824, 1923. 
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knowledge of the specific transaction of bailment was 
held liable in conversion to the bailor. It was held 
that the purchaser could not rely upon apparent owner- 
ship created by the act of the farmer, since as a grain 
dealer he knew the manner in which the Elevator Co. did 
business generally. A reverse holding was made in 
Kearby v. Western States Securities Co.,* where it was 
contended that even if there were no authority to sell, 
the Security Co. that allowed the automobile dealer to 
display the car for sale purposes was bound by a sale 
thereof to a good faith purchaser for value without 
notice. Such cases may be distinguished, it seems, on 
the score of knowledge, that which will serve as appar- 


ent ownership for one being insufficient for another 
better informed. 


And if a bill of sale signed by the owner acconm- 
panies the possession, although title was withheld, the 
bona fide purchaser from the possessor prevails, ™ 


Whether apparent ownership or authority to sell 
exists, for practical purposes the same question whether 
estoppel is present, may get still closer. In Keegan 
v. Kaufman Bros. et. al.!! lambs were bought from the 
possessor for cash in good faith and without notice that 
title was in other than the possessor. The original 
vendor here reserved title until cash was received from 
a check given by the possessor. The cash was not re- 
ceived, nor was receipt of the same waived. The origin- 
al vendor stood by as the sheep were loaded, the court 
by that fact estopping him from asserting his title, in- 
sisting that an "indicia of ownership" was created by 
the seller standing by. 


It seems the court might have been on sounder 
footing if "indicia of ownership" were based on the fact 


‘that sheep were delivered to one in the business of sel-, 


ling sheep. But to that reasoning the same rebuttal 


might have been used as was used in Kastner v. Andrews, 
supra. ! 


To ascribe apparent authority or ownership to a 


Cited in Note 2 

Dudley v. Lovins, 220 SW. 2d 978. 

68 Cal. App. 2d 197, 156 P. 2d 261, 1945. See also Meadows case cited in Note 6 
Citation, Note 8 The Court said: "The purchaser likewise knows the character of 
the business transacted by the warehouseman (intermediate party) and knows that 
in the ordinary conduct of such business he will both purchase... This carries 
notice that his right to sell is limited... Hence no reason is apparent for 
making an exception to the rule of "caveat emptor". " 
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transaction the original seller by word or act must mis- 
lead the third party to his prejudice. There is no pos- 
itive duty upon the original party. 8 The bona fide pur- 
chaser here was not made to believe that the possessor 
was owner by any act, admission or conduct of the origi- 
nal owner; he depended upon his own knowledge of the 
facts. It is said to be well settled that "standing by" 
creates a good basis for estoppel, #4 yet the cases 
examined do not reanalyze the situation with reference 


to the theory of estoppel, but merely cite precedent and 
authority for support. 


Aside from apparent ownership would the California 
case referred to in some detail above have been decided 
the same? Perhaps an answer may be got from decisions 
in other jurisdictions to follow. ® 


A recent case that bombards the facts with various 
legal theories in an attempt to protect the bona fide 
purchaser from a possessor who received the goods by 
virtue of a contract to sell is Sullivan Co. v. Larson, 
a Nebraska decision. The original seller sought to 
replevy 28 head of cattle. Plaintiff sold them to B, 
who gave a bad check; no title was to pass until cash 
was received. Defendant bought the cattle at auction 
conducted on behalf of B, and judgment went for the 
defendant. The court, relying upon possession alone 
as indication of ownership, allowed the bona fide pur- 
chaser to prevail. 


The court cites Parr v. Helfrich, !7 really no 
authority for the present decision; for there a certi- 
fied check was involved, the original transaction held 
to be one where the title of the goods was meant to pass 
for the certified check, it being considered the equiva- 
lent of cash. The Uniform Sales Act, Section 23, was 
cited, the court opining that plaintiff had allowed the 


13 - Estoppel by silence, Black's Law Dict, wherein it is defined as: "A kind of equi- 
table estoppel arising where a person under a duty to another to speak refrains 
from so doing, and thereby leads the latter to believe in the existence of a state 
of facts, in reliance on which he acts to his prejudice; " Farmers' State Bank of 
Jefferson v. Jordan, 61 Okl. 15, 160 P. 53, 54. 

14 - Vold, Cases on Sales, 1949, Pg. 55, Note 63. 

15 - Compare Keegan et al. v. Lenzie, 171 Or. 194, 135 P. 2d 717, for stricter view. 
But see Mogul Transportation Co. v. Larison, 181 P. 2d 139, 1947, decided after 
the Keegan case. A cash sale was intended, and the court in a dictum stated: 
"Title to property does not pass until payment, and, if the buyer has taken pos- 
session without paying the price, the seller, unless he has waived concurrent pay- 
ment, may reclaim the property if, in the interim, rights of innocent third per- 
sons have not intervened. " 

16 - 149 Neb. 97, 30 N. Wa™460, 1948. 

17 - 108 Neb. 801, 189 N.W. 281, 1922. 
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possessor to hold himself out as owner, thereby being 
precluded from asserting his title. But the possessor 
in fact had no more than possession of the cattle, the 
bill of lading, which was not negotiable, of course, in 
his possession reciting the plaintiff both as consignor 
and consignee. It may be, though unexpressed, that in 
view of the facts that the possessor had trucked the 
cattle some distance, sold them through another at a 
bona fide auction, that the wiser course was to leave 
the transaction closed to prevent the inconvenience, 
even disruption of the flow of commerce. 


As to the court's suggestion that voidable title 
passed, it need only be pointed out that the first 
parties contemplated a cash transaction, of which there 
was no waiver. 


A recent Georgia decision states the new rule in 
this fashion: "Where one, under a contract of sale. 
(to sell?) gives to another unrestricted and unqualified 
possession of personal property to deal with and use as 
his own a bona fide purchaser for value from such per- 
son in possession divests such owner of his title . ."38 
The court then lessened the force of its.assertion by 
indicating that additionally some.elements of estoppel 
must intervene. Yet why indeed should estoppel inter- 
vene? Particularly why should estoppel as apparent 
authority or apparent ownership, or either apparent 
authority or apparent ownership as doctrines differing 
slightly from estoppel, be summoned to protect the 
bona fide purchaser when it or they do not logically 
fit the facts? A further rule is needed to give ex- 
pression to a good body of decisions and surely to the 
needs of stable commerce in the particular and fluid 
commerce in the aggregate. Let the duty of vigilance 
be cast upon the original party when pursuant to a 
contract to sell he delivers possession. As to the 
bona fide purchaser let the transaction be the same 
as a completed sale, 9 


The suggestion of the Ward case (supra) was fol- 
lowed in Blount v. Bainbridge, 20 where a directed ver- 
dict of the lower court in favor of the plaintiff was 
reversed. In the lower court directed verdict went 
for the plaintiff on the grounds that "one cannot be a 


18 - Capital Automobile Co. v. Ward, 54 Ga. App. 873, 189 SB. 718, 1936. 
19 - See 25 Col. L.R. 129 where it is suggested that the seller beware. 
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bona fide purchaser (sic) .. . where he takes the pro- 
perty without any indicia of ownership." Here the inter- 
mediate party gave a worthless check for the car, subse- 
quently placed it up for sale in a garage unknown to the 
seller, who was not aware that the car was being taken 
for resale. In reversing the court feels somewhat in- 
secure, it appears, with estoppel so grasps the "catch- 
all" maxim, "that where one of two innocent persons must 
suffer by the act of a third, he, by whose negligence it 
happened, must be the sufferer." But the obvious result 
of the decision is to allow the possessor to divest the 
original owner of his title, since the original owner 

put the possession of the goods in the intermediate party 
in pursuance of a contract to sell. 


The question to be answered, it then appears, is 
whether the doctrines of apparent authority or ownership 
should be applied within their logical limits or whether 


the progress of the law is in search of a new rule? The 


latter would seem true, surely desirable. Let the seller 
beware when he contracts to sell and delivers possession 
in pursuance thereof. The original seller means to di- 
vest himself of his title upon condition after delivery 
of possession, so it is no real injustice to him if the 
law ignores the-‘condition insofar as a bona fide pur- 
chaser for value without notice is concerned. Commercial 
transactions would be stabilized within this situation, 
and consonant with the economic theory that was respon- 
sible for the negotiability of bills and notes, later 
other documents, such stability brings about increased 
commerce and thus greater wealth generally. #! 


20 - 79 Ga. App. 99, 53 SB. 24 122, 1949. 
21 - See Uniform Revised Sales Act, Sec. 2-401 (1) 1949 draft, in accord generally. 











THE STATUTE OF USES AND SOME OF ITS IMPORTANT EFFECTS 


BY ROBERT N. CONNERS 


In the early-part of the sixteenth century in 
England there existed a practice on the part of land- 
owners of conveying their land for the use of someone 
other than the feoffee. The procedure generally fol- 
lowed consisted of a transfer of the legal title to a 
feoffee and a promise by him that he would allow whom- 
ever the feoffor indicated to have the possession and 
enjoyment of the land. The person entitled under this 
agreement to the benefits of the land was known as the 


"cestui qui use" and was oftgn the feoffor himself. It 


is commonly believed that these uses first started in. 
the fourteenth century as a means of avoiding prohibi- 


tions against the ownership of land by religious organi- 


zations. An owner of land who wanted a monastery to 


have it found that he could accomplish this purpose, at 
least to some extent, by enfeoffing a neighbor with the 


land and exacting a promise from him that it be held 
for the use of the monastery. Landowners soon found 


that they could avoid other restrictions and burdens on 


titles to land by means of uses. A landowner could 
save his heirs from the feudal incidents of descent by 
conveying to a friend for the use of his heirs, he 
could get around his Lack of power to devise real pro- 
perty by conveying to the use of persons that he would 
designate in his will, and he could escape forfeiture 
for treason by enfeoffing another to his own use be- 
fore he began a treasonable escapade that might lead 
to forfeiture. The feudal burdens and disabilities 
related only to the holders of legal title. For this 
reason the rights under a use could not be forfeited 
nor could uses te charged with other feudal burdens 
incident to the legal title. 


Uses were not recognized by the law courts and 
so the cestui qui use could not enforce his rights in 
courts of law, but had to depend on the good faith of 
the feoffee. When these uses were first made for the 
benefit of religious organizations, they were enforced 
by exercise of the Churchts powerful hold on the minds 
of the people. A properly injected threat from Church 
officials was in most cases sufficient to curb an in- 


clination to ignore a promise made to hold land for the 


benefit of a Church or monastery. There was no real 
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means of enforcing uses made for other purposes until 
the Chancellor, as keeper of the King's conscience, re- 
cognized that it was unjust for a feoffee who had pro- 
mised to hold land for the benefit of another not to 
keep that promise. It gradually became established pro- 
cedure for a cestui qui use to appeal to the Court of 
Chancery for enforcement of his use and for this Court 
to apply the threat of imprisonment against the feoffee 
to uses to force him to keep his promise. As uses be- 
came even more popular as means of conveying the bene- 
fits of land. By 1535 much of the Land in England was 
held for the use of someone other than the holder of 
the Legal title. The Chancellor by this time had 
reached the position of enforcing uses against all but 
purchasers of the land for value and without notice of 
the promise. Since these promises could be oral and 
even secret, it is obvious that they caused much uncer- 
tainty as to titles to land. 


In order to restore the sources of revenue lost 
by avoidance of feudal obligations and to prevent fur- 
ther confusion resulting from secret uses King Henry 
VIII got-the statute of 27 Henry VIII enacted in 1536. 
This act, commonly called the Statute of Uses, provid- 
ed in substance that when A is seised to the use of B, 
then B should be deemed the owner in law with seisin 
and possession of a legal interest of the same size as 
that given for his use. It is important to notice that 
the Statute did not attempt to prevent the creation of 
uses or to change the methods of creating them. It 
simply provided that when a use was created, the seisin 
and possession would pass to the cestui qui use. The 
reasons for the enactment of the Statute are clear. The 
Statute itself is simple and easily understood. Never- 
the less when applied in conjunction with established 
laws concerning real property, the Statute of Uses re- 
sulted in many important and frequently confusing con- 
sequences, 


EFFECT OF THE STATUTE ON THE TRANSFER OF LEGAL INTERESTS 


Until 1536 possessory freehold interests could be 
transferred directly only by feoffment. This required 
livery of seisin, which involved a symbolic delivery of 
possession with both parties actually on the land. A 
term of years could be transferred by an oral lease and 
entry by the lessee, and the non-possessory interests of 
reversions and vested remainders could be passed by 
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sealed deeds of grant. The device of lease and release 
was a possibility before the Statute and did allow a 
transfer of a possessory fee without livery of seisin. 
In this transaction the transferror would first lease to 
the transferee for a term of years; then, after the 
transferee had reduced the transferror's interest to a 
non-possessory reversion by entry on the Land under the 
lease, the transferror could release his reversion to 
the transferee by deed. Notice however that it was 
necessary for the transferee to enter by right of his 
lease before the transferror could be in a position to 
make a release. Until the transferee entered, the trans- 
ferror continued to have a possessory freehold interest 
which could not be transferred by deed. Hence it ap- 
pears that before the Statute a conveyance of a posses- 
sory freehold required entry on the land by both the 
parties, as in feoffment, or at least entry by the trans- 
feree, as in lease and release. Two other methods of 
conveyance, fine and recovery, were used only in-certain 
in'stances and were cumbersome and time consuming. In 
general, a conveyance before 1536 required actual deli- 
very of possession to a transferee. 


The Statute did not displace any of the existing 
methods of conveying Land. It was still possible after 
the Statute to transfer land by feoffment or lease and 
_release, but where these methods were used, it was nec- 
essary to guard against resulting uses. Before the Sta- 
tute it had been so common for the feoffor to keep the 
use for himself while enfeoffing another with the land 
that it was presumed that in any conveyance the use re- 
turned to the feoffor unless it was specifically men- 
tioned or unless consideration had been given. This 
presumption continued after the Statute and in so far 
as the use came back to the transferror, the Statute would 
operate on the resulting use to give the transferror a 
. legal interest. This could be prevented by stating who 
should have the use. 


After the Statute it became possible to transfer 
the legal estate of the transferror by the appropriate 
common law method to another to the use of the transferee. 
After 1536 the Statute of Uses would act on this transca- 
tion to carry the seisin given to the transferee to uses 
on to the cestui qui use and vest him with legal title. 
For instance, if A should enfeoff B and his heirs to the 
use of C and his heirs, C would immediately, by force of 
the Statute, have legal title in fee simple and B would 
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have nothing. Before the Statute B would have had the 
legal title and € only the equitable title, a right in 
Chancery against B. Another example is the case in 
which A enfeoffs B and his heirs to the use of A for. 
life, remainder to C and his heirs. Here the Statute 
would put a legal estate for life in A with a legal in- 
terest similar to a remainder in C, while B would again 
have no interest. 


Another method of transferring the legal title 
produced by the Statute was based-on the practice of 
the owner promising to stand seised to the use of an- 
other without transfer of the legal title to anyone. It 
had been common practice before the Statute for one per- 
son to "bargain and sell" the use directly to another. 
This was in effect a promise by the owner that he would 
stand seised to the use of the other. The Chancellor 
would enforce such promises only if it could be shown 
that there was consideration for the owner's promise. 
While it had been easy to charge the conscience of a 
feoffee to uses with the obligation to carry out his 
promise, the Chancellor felt that unless the owner had 
been paid, he should not be forced to keep a promise to 
make a gift of his land. Before 1536 if A were to bar- 
gain and sell his land to B, A would retain his legal 
fee and B would have only the personal right against A 
in the Court of Chancery. After the Statute a valid 
use arising from a bargain and sale transaction would 
be changed to a corresponding Legal estate in the 
grantee, and B would immediately have title to the legal 
interest corresponding to the use sold. 


A third type of conveyance, which developed after 
the Statute, was the so-called "covenant to stand 
seised." This differs from a bargain and sale only in 
that the promise must be by a sealed instrument and the 
consideration must be relationship by blood or marriage, 
rather than money. 


The new methods of bargain and sale and covenant 
to stand seised enabled an owner of land to pass a pos- 
sessory freehold interest in Land without an actual de- 
livery of possession. The Statute itself acted to 
transfer the legal title and possession according to 
the promise without any further action by the parties. 


To preserve the secrecy of their conveyances and 
to avoid the fees required by the Statute of Enroll- 
ments, which was enacted shortly after the Statute of 


‘ 
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Uses, landowners developed an additional techni-que for 
conveying land, combining one of the new methods with 

one of the old. This consisted of a bargain and sale 

for a term of years followed immediately by a deed of 
release. Here the Statute of Uses would carry the legal 
possession of the term directly to’ the transferee with- 
out the necessity for an entry, and the release would be 
effective immediately. The Statute of Enrollments re- 
quired the enrollment only of a bargain and sale of a 
freehold interest. Here the bargain and sale was only 
for a term of years and the freehold reversion was trans- 
ferred by a deed of release; hence the Statute of Enroll- 
ments was neatly evaded. 


EFFECT OF THE STATUTES ON THE CREATION OF FUTURE INTERESTS 


The only non-possessory freehold interest that an 
owner of Land could create in another before 1536 was a 
remainder. A remainder could be either vested or contin- 
gent, a vested remainder being a present estate in the 
land with the right to possession postponed until a fu- 
ture time and a contingent remainder being merely a pos- 
sibility of becoming a vested estate. A remainder is 
contingent either when the identity of its owner remains 
uncertain or where the right to possession depends upon 
the happening of a condition other than the expiration 
of the preceding estate. 


A limitation must have certain qualities to create 
a remainder. It is necessary that a preceding estate of 
freehold be created at the same time as the remainder is 
created and that the remainder become possessory on the 
expiration of the preceding estate. As a general rule it 
had been impossible to create a freehold estate to become 
possessory in the future, since freehold interests could 
not be conveyed without an immediate delivery of posses- 
Sion. However, the courts reasoned that if a possessory 
freehold were created, the feoffor could give seisin to 
the possessory tenant not only for the possessory inter- 
est conveyed to him but also for non-possessory interests 
for others. Hence it was possible for a landowner to 
to create a present estate of freehold, such as a life 
estate, and at the same time provide for another estate 
to become possessory on the termination of the first, 
tenant not only for his estate, but also for the remain- 
der. On the expiration of the life estate the seisin 
would "remain" for the holder of the second estate. 
Since only the transferee of a freehold estate could re- 


ceive seisin, which is the legal possession of a freehold, 
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the preceding estate was necessarily at least a life es- 
state. What might be called an exception to this rule 
existed in the creation of a vested remainder where a 


term of years was given to the first tenant and livery 


of seisin was made to him as agent for the remainderman. 
In this case the seisin went directly to the remainder- 
man, and the tenant held his term under hin. Because of 
the rule that seisin had to be in someone at all times 

in order that the feudal obligations connected with sei- 
sin would be enforceable, it was necessary also that the 
second estate become possessory immediately on the ter- 
mination of the first. If there were a gap in time be- 
tween possession of the two estates, the seisin of the 
land would automatically go to the owner of the fee and 
could be transferred from him only by another physical 
delivery of possession. If by the terms of the limitation 
the second estate could not become possessory until a 
time after the expiration of the first, the seisin trans- 
ferred by the Livery would be interrupted and the lLimita- 
tion of the second estate would be invalid. Another re- 
striction on the creation of remainders was that they 
could not be made to take effect in derogation of the 
proceding estate. The courts reasoned that to the extent 
that the seisin was given to one it could not be shifted 
to another by force of the original livery. Consequently 
a limitation that would cut short a prior estate and 
shift it to another was void. Thus it appears that be- 
fore 1536 the only estate that could be created in an- 
other to become possessory in the future was a remainder, 
that to create a remainder a present estate must be creat- 
ed at the same time, and if the remainder is contingent 
the present estate must be a freehold; that it must be 
limited to become possessory at the end of the preceding 
estate, and that it cannot be limited to become possessory 
in derogation of the preceding estate. 


Since uses before the Statute were equitable inter- 
ests, separate from the Legal possession or seisin of the 
land, they could be created free from the restrictions on 
transfers of seisin. When the Statute of Uses transformed 
uses to legal estates, it made possible the creation of 
legal non-possessory or "future" interests in land of the 


Same types that had been enforceable only in equity before 
1536. 


Before the Statute there were two main types of non- 


possessory interests. created by uses. Springing uses ex- 
isted in cases in which an owner of land conveyed the use 
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ef his Land to another, the use to become possessory at 
a future date or on the happening of a condition. The 
Chancellor would enforce such a use against the trans- 
ferror when the time came for the use to become posses- 
sory. The second type of future equitable interest was 
called a shifting use. Here the use was made to shift 
from the one to whom it was first given over to another 
on the happening of a condition. An example of this is 
a bargain and sale by A to B and his heirs, but if a 
certain event occurs, to C and his heirs. The Chancel- 
lor would enforce the use of B against A until the con- 
dition happened; then he would enforce C's interest. 


After 1536 the Statute made Limitations which could 
not be remainders effective as springing and shifting 
uses. Thus if A were to bargain and sell his land to B, 
to become possessory on B's marriage, A would retain the 
fee until the condition happened, at which time the Sta- 
tute would take the seisin_ from A. and put it in B. Since 
the Statute itself acts to transfer possession of the 
land when the use becomes possessor, it is no longer 
necessary for A to make a physical transfer of posses- 
sion. In the example of a shifting use, where A bar- 
gains and sells to B and his heirs, but on condition to 
C and his heirs, the Statute would put the seisin in B 
immediately on the execution of the transaction. On the 
happening of the condition it would take the possession 
and legal title from B or his heirs and shift it to C 
and his heirs. By making springing uses legal estates, 
the Statute made possible a grant of a legal future in- 
terest without a preceding estate of any kind, and by’ 
acting on shifting uses it allowed a grantor to provide 
that a granted estate could be terminated by condition 
and shifted to another person. 
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THE DOCTRINE OF WORTHIER TITLE 


BY CHARLES GIOVANETTI 


Professor Leach in his casebook on future inter- 
ests! states that no difficulties are generally encoun- 
tered in the law concerning reversions except where 
there is an attempt to give one's heirs an interest 
which, had there been no such gift, would have passed 
them as a reversion. The technical difficulty that 
arises in such a situation is created by the so-called 
doctrine of worthier title. The doctrine stood for the 
proposition that a conveyance inter vivos or a gift hy 
will to the heirs of the grantor or testator or to his 
next of kin of the same estate which they would take as 
heirs or next of kin by inheritance, was void, since 
they took by inheritance or succession rather than 
by the deed or will.” In effect this common law 
rule provided that one could not create a remainder 


in his own heirs and what purported to be a remainder 
was really a reversion. At common law this rule oper- 
ated as a rule of law and was applied regardless of the 
grantor or testator's interest.*® Thus a conveyance from 
A to B for life, the remainder to the heirs of A had 
the same effect as if the remainder to A‘ts heirs had 
not been included. The words were treated as mere sur- 
plusage. 


The doctrine was not only applicable to inter 
vivos conveyances and devises of realty but also ap- 
plied to personalty. 4 It is interesting to note here 
that the Rule in Shelley's Case which had its founda- 
tion in similar feudal conditions as the doctrine of 
worthier title did not apply to personal property. The 
rule has been said to have been broader with reference 
to devises than with inter vivos transactions because 
it also applied where the devise was to persons who 
were heirs of the testator, even though described by 
name.® In inter vivos conveyances if the remainder were 


1- Leach, Cases on the Law of Future Interests P, 3. 

2- 3 Walsh, Commentaries on the Law of Real Property 865. 

8 - Doctor v. Hughes, 225 N.Y. 8305, 122 N.&. 221 (1919); Nossaman, 24 Cal. S.B.J. 61. 

4 - 1 Simes, The Law of Future Interests 264; In Re Estate of Warren, 211 Iowa 940, 
234 N.W. 825 (1931); Berlenbach v. Chemical Bank & Trust Co., 235 App. Div. 170, 
256 N.Y. S. 563 (1932); Re-Statement, Property, Sec. 314 (1). 

5 - 1 Simes, Law of Future Interests 264. 

6 - Restatement, Property, Sec. 314, Com J. 
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made to a named person who subsequently became an heir, 
the rule did not apply.’ It was applicable even if the 
conveyance to the heirs was made subject to a condition 
precedent.® It is thought that a conveyance of an execu- 


tory interest to the heirs does not come within the rule 
rule. ? 


The reasons stated for the rule were various. It 
was said that the heirs take by intestacy rather than by 
devise because title by descent was the worthier title. 
Also stated was the reason that the law having deter- 
mined how title should pass, the act of the grantor or 
devisor is construed as a vain and fruitless attempt to 
give that to the heirs which the law itself vests in 
them; it is speaking what the law speaks. These two 
reasons have been criticized as being inapplicable to. 
conveyances since if, after a conveyance, the grantor 
conveys to a stranger the question would not be whether 
the heir takes by descent or by purchase, but whether 
the heir takes by purchase or the stranger takes by 
purchase. ” Still another reason was probably the at- 
tempt to prevent the defeat of creditors of the grantor 
by a conveyance to the heirs in remainder. !! The two 
main reasons, however, which gave the rule its formid- 
able foundation at common law were Lord Coke's theory 
that the heirs were part of the ancestor's body while 
living?” and the protection of the feudal obligations 
of relief, wardship, and marriage of which the feudal 
overlord would have been deprived if the heirs took by 
purchase. !8 Both of these reasons founded on feudalis- 
tic concepts having become obsolete it would seem that 
the rule should have disappeared. In England the rule 
was abolished by statute.“ In the U.S. only one state 
has appeared to have abolished it by statute The 
proposed Uniform Property Act of the American Law In- 
stitute abolishes it both as to inter vivos transactions 
and as to devises. /¢ 


The rule has persisted in the U.S. generally as a 


7 - Restatement, Property, Sec. 314, Com. C; 1 Simes, Law of Future Interests 264. 
8 - 1 Simes, Law of Future Interests 263, Restatement Property, Sec. 314 Com F. 

9 - 1 Simes, Law of Future Interests 263. 

10 - 1 Simes, Law of Future Interests 261. 

11 - 1 Simes, Law of Future Interests 261. 

12 - Co. Litt. 22b. 

13 - 1 Simes, Law of Future Interests 262 Restatement Property, Sec. 314, Com A 
14 - Stat. 3 & 4 Wm IV c. 106, Sec. 3 (1838). 

15 - Restatement, Property, Sec. 3 & 4 (1) Sepcial Note. 

16 - A.L.I., Proposed Uniform Property Act, Sec. 14 & 15. 
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r, rule of construction, ! although there are some instances 


e where it has continued as a rule of law. ® The adoption 
on of the rule as one of construction was largely due to 
cu- the opinion of Cardozo, J. in Doctor v. Hughes where the 
ule rule was based on the presumed intent of the donor not 


to surrender his power of disposition. Although ast a 
rule of law it defeated the intent of the testator, it 


It is held that its continuance as a rule of construction 
by is due to a prevalence in modern times to effectuate the 
eC. ; intention of the conveyor when no good reason requires 

| its frustration.”™ Critics of the continuance of the 
r doctrine as a rule of construction state that to adopt 
to it as one of construction is to defeat the express in- 


tention of the grantor to create a remainder in the 
heirs.”! The New York courts while giving lip service 
to the rule as enunciated by Justice Cardozo have, in 
subsequent cases under similar sets of facts, evaded it 
er by finding an expression of contrary intent. 7? 


Justice Cardozo in his establishment of the doc- 
trine as a rule of construction states that there could 


oT , be times when such gifts could be held to be remainders 
to heirs, "but at least the ancient rule survives to 
. this extent, that to transform into a remainder what 


; would ordinarily be a reversion, the intention to work 
\ the transformation must be clearly expressed." Just 
what would be a manifestation of such a contrary inten- 
tion is not intimated in the case itself. The Restate- 
ment of Property 4 seems to indicate that the means for 
manifesting such a contrary intention are limited. Two 
means there illustrated are: 1. A provision that the 
heirs are to take by purchase and not by descent. 2. 
An attempt by the grantor to make a complete disposition 
of his property. The second reason seems to have been 
the basis of some New York cases™ to hold that there 
has been a manifestation of the grantor's intention so 
as to rebut the presumption of an intention to retain 
the reversion arising when the doctrine is applied as 


ye 


Ons 


17 - Doctor v: Hughes, supra; 1 simes, Law of Future Interests 265; Restatement, 
Property, Sec. 314. Com A 
18 - Ellis v. Page (Mass.), 7 Cush. 161 (1851); King & Wife v. Dunham, 31 Ga. 743 (1861); 
Miller v. "Fleming, 18 D.C (7 Mackey) 139 (1889) West Tenn. Co. v. Townes, 52 F 
‘ (2d) 764 (N.D. Miss. 1931). 
19 - Note 3, supra. 
20 - Restatement, Property, Sec. 314, Com A. : 
21 - Walsh, Commentaries on the Law of Real Property R6, Note 6; Nossman, 24 Cal. S. B.J. 61. 
22 - Whittemore v. Equitable Trust Co. 250 N.Y. 298, 165 N.E. 454 (1929); Engel v. Guar- 
anty Trust Co., 280 N.Y. 43, 19 N.B. (2d) 673 (1939); Richardson v. Richardson, 298 
N.Y. 185, 81 N.E. (2d) 54 (1948). 
23 - Doctor v. Hughes, supra. 
24 - Restatement, Property, Sec. 314 Com &, 
. 25 - Note 22 supra. 
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a rule of construction. These cases seem to be stronger 
cases for holding that the grantor intended a reversion 
in himself and they seem to bear out the critics’® who 
contend that when the doctrine is applied as a rule of 
construction the courts say what the grantor didn't in- 
tend what he said in express words . 


The continuance of the rule as one of construction 
has been justified on two grounds; that it represents 
the grantor's intent” and on grounds of alienability. * 
The justification as to the grantor's probable intent 
is stated to be based on the premise that the grantor in 
making a gift over to the heirs intends the same thing 
as if he had given the property to his estate.™ This 
fails as to testamentary gifts since the testator gen- 
erally intends to dispose of everything. The argument 
of freedom of alienability seems to be stronger where 
the rule is applied as one of law, 


In California it was thought that the doctrine 
had not taken hold as a rule of construction®! until it 
reared its head in a recent case. Although no mention 
of the rule®*? was made in the previous cases, the Gray 
case has been cited as a situation where the rule does 
not apply since the grantor intends a class of remain- 
dermen which might differ from the heirs general. *4 The 
recent California case adopts the rule as enunciated in 
Doctor v. Hughes, while at the same time distinguishing 
the two previous cases as falling within the limita- 
tions to the rule. The case falls in line with the rule 
as set forth in the Restatement of Property which de- 
clares it to be valid as a rule of construction in con- 
nection with inter vivos conveyances but not as to test- 
amentary zifts. 3 


26 - Note 21 supra. 

27 - Cardozo, J. in Doctor v. Hughes, supra, "and seldom do the living mean to forego 
the power of disposition during life by the direction that upon death there shall 
be a transfer to their heirs. " 

28 - Restatement, Property, Sec. 314 Com & Bixby v. California Trust Co. 33. Cal. 471, 
2u2 P (2d) 1018 (1949). 

29 - Bixby v. California Trust Co. supra; Restatement, Property, Sec.°314 Com A 

30 ~ 1 Simes, Law of Future Interests 265; See Nossaman, 24 Cal. S.B.J. 63. | 

31 - Gray v. Union Trust Co. 171 Cal. 637, 154 P. 306 (1915); Hotchkiss 5B Cal. App. 
(2d) 445, 136 P (2d) 597. 

- Bixby v. California Trust Co, supra 

33 - See 1 Stanford L.R. 774 (778). 

- 1 Simes, Law of Future Interests, 2661 Restatement, Property. Sec. 314 Com C. 
- Restatement, Property, Sec./ 314. 
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The significance of the doctrine today is generally 
encountered in these situations: 


1. To determine whether the Life beneficiary of a trust, 
who is also the grantor, has the entire beneficial in- 
terest so as to enable him to revoke what has been de- 
clared to be an irrevocable trust. 

2. To determine whether a subsequent conveyance of the so- 
called remainder by the grantor is valid or not. 

3. To determine whether creditors of the grantor can reach 
the so-called remainder. 


In all the above situations the doctrine when applied 
construes the interest as a reversion and the result is 
the successful termination of the suits in situations 
(1) and (2) in favor of the grantor or his assigns and 
in situation (3) in favor of the creditors. 


Some courts have confused the doctrine with the 
Rule in Shelley's Case. Though it is entirely possible 
that some of the same conditions of feudal society that 
gave rise to the Rule in Shelley's Case were responsible 
for the existance of the doctrine of worthier title, 7 
the two rules were each applicable to distinct situations. 
The former rule was confined to limitations of an estate 
of inheritance to the heirs of one who has taken under 
the same instrument a prior estate of freehold, whereas 
the latter doctrine was concerned with the acts of the 
ancestor as between himself and his heirs.*8 Another 
reason given is that the doctrine of worthier title has 
been applied where the other rule has been abolished by 
statute.*® There would seem to be no reason for confus- 
ing the two rules except where the Rule in Shelley's 
Case is followed by analogy. 


36 - Restatement, Property, Sec. 314 Com a. 
87 - 1 Simes, Law of Future Interests 266. 
38 - Doctor v. Hughes, supra. 


39 - 1 Simes, Law of Future Interests 266; 1 Stanford L.R. 774 (777). 
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RIGHT OF A SURETY TO SUBROGATION 
AFTER PAYMENT ON A NEGOTIABLE INSTRUMENT 


BY JOHN E. FOURT 


A surety is a promisor in another's behalf. After 
a surety pays the amount of the obligation to the cre- 
ditor, he becomes subrogated to all the remedies avail- 
able to the creditor against the principal debtor. This 
right of subrogation should include the right to bring 
action against the principal debtor on any securities 
held by the creditor evidencing the obligation. 


The law of suretyship in California, however, 
holds that payment by a surety who is either primarily 
or secondarily liable on a negotiable instrument "ex- 
tinguishes" the obligation. The paying surety is rele- 
gated to his action of assumpsit against his principal 
debtor, based on an implied in fact promise of reimburse- 
ment. This question of remedies is material since the 
California Statute of Limitations on promisory notes is 
four years, while the assumpsit statute of limitations 
is two years. Further, the note may contain provisions 
allowing the holder to confess judgment, add costs of 
collections, add interest, and waive defenses. 


An accommodation indorser-surety who pays the 
holder the face amount of the note either before or 
after maturity, should be able to bring action on the 
note against the maker-principal debtor to recover the 
money paid out plus any added costs provided for in 
the note. ” 


California, in a long line of decisions follow- 
ing Yule vs. Bishop, 6 Cal. Unrep. 513, 62 Pac. 68, 133 
‘Cal. 574, G65 Pac. 1094 (1907), has held contra. In Yule 
vs. Bishop, Corporation X executed a promissory note to 
C, on which S was an accommodation indorser. C request- 
ed S§ to pay the note after maturity, and § did so, tak- 
ing an assignment of the note. § then recovered judg- 
ment against the bankrupt maker. The assignee of S then 
filed action on the note and the judgment against the 
shareholders:to enforce a statutory liability. The 
California Supreme Court held that payment by S extin- 
guished the obligation, and that the statutory lia- 
bility of the shareholders could only be enforced by 
an action in assumpsit, based on the reimbursement 
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rights of a surety against the principal debtor. The 
court based its decision on Civil Code, Section 1473. 





The doctrine of subrogation developed in the Eng- 
lish Equity courts, and was early adopted into the 
common law. Following the custom of London, payment by 
a surety did not discharge a negotiable instrument. The 
contrary doctrine was laid down by. Lord Elden in Copis 
vs. Middleton, 1 Turn & R 220 and by Lord Brougham in 
Hodgson vs. Shaw, 3 Mylne & K 183. The California 
court found that civil code Section 1473, enaeted in 
1872, had adopted this later English rule. Parliament 
changed the English law on this point in the 1856 Mer- 
cantile Law Amendment and provided that payment by a 
surety does not discharge a negotiable instrument. 





_ 


Civil Code Section 1473 still reads the same in 
1949 as in 1907. "Full performance of an obligation, 
by the party whose duty it is to perform it,.or by any 
other person on his behalf, and with his assent, if 
accepted by the creditor, extinguishes it." (Emphasis 
t added.) Civil Code Section 1474, which was also en- 
acted in 1872 provides that "Performance of an obliga- 
tion, by one of several persons who are jointly liable 
under it, extinguishes the liability of all." 


It is suggested that when an accommodation in- 
dorser-surety pays the holder of a negotiable instru- 
ment as a party secondarily liable, after default of 
the maker-principal debtor, that the payment extin- 
guishes his liability as indorser-surety, but does not 
extinguish the primary Liability of the maker-princi- 
pal debtor. The phrase "whose duty it is to perform 
it” should be construed to refer to the principal 
debtor as between the maker and accommodation indorser, 
instead of to the person secondarily liable on the 
note, if the common law rights of a surety as codi- 
fied in Civil Code sections 2848 and 2849 are to have 
*" meaning and effect. 


Civil Code Section 2848: "A surety, upon satis-— 
: fying the obligation of the principal, ts entitled to 
} enforce every remedy which the creditor then has against 
the principal to the extent of reimbursing what he has 
expended, and also to require all his co-sureties to 
contribute thereto, without regard to the order of time 
in which they became such." (Emphasis added). 
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Civil Code Section 2849: "A surety is entitled 
to the benefit of every security for the performance of 
the principal obligation held by the creditor, or by a 
co-surety at the time of entering into the contract of 
suretyship, or acquired by him afterwards, whether the 
surety was aware of the security or not." 


As a rule of construction, the general Civil Code 
Section 1473 on extinction of obligations should be 
harmonized with the more specific code sections 2848 
and 2849 concerning the position of sureties. 


It is obvious that if the holder-creditor may 
bring action on the note against the maker-principal 
debtor, and that the surety after payment may not do 
so, that the surety is not entitled to enforce every 
remedy available to the creditor as is provided in 
Civil Code Section 2848. 


Where the majority of American jurisdictions 
cite N.I.L. Sections 119(1), 121, and 121(2) in sup- 
port of the rule that payment by an accommodation 
maker or accommodation indorser does not discharge the 
note, California citing the same sections has held 
contra. For example see Marston Co. vs. Fisheries 
Co-, 201 Cal. 715, 258 Pac. 933 (1927), where the 
California Supreme Court cited N.I.L. Sections 120 
and 121 (Civil Code Sections 3201 and 3202) without 
discussion as "not changing the California rule." 
Texas, in Fox vs. Kroeger, 119 Texas 511, 35 S.W. 2d 
679 (1931) allowed the accommodation indorser-surety 
to be subrogated to the rights of the holder-credi- 
tor in filing action on the note against the maker- 
principal debtor. This court construed the N.I.L. 
Sections 119{1), 121, and 121(2) as a group 


N.I.L. 119(1) provides "A negotiable instru- 
ment is discharged by payment in due course by or 
on behalf of the principal debtor." Section 121 
provides "Where the instrument is paid by a party 
secondarily Liable thereon, it is not discharged, 
but the party so paying it is remitted to his for- 
mer rights as regards all prior parties, and he may 
strike out his own and all subsequent indorsements, 
and again negotiate the instrument, except" N.I.L. 
121(2) "where it was made or excepted for accommo- 
dation, and has been paid by the party accommodated." 
The Texas court found that payment by a party 
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secondarily Liable does not discharge the instrument by 
express provision of NII.L. Section 121. This Texas 
Court construed N.I.L. Section 121(2) to mean that pay- 
ment by the accommodated party discharges the instrument, 
but that payment by the accommodating drawer or accomo- 
dating indorser does not discharge the instrument. 


Another analagous line of cases in California have 
held that payment by an accommodation maker either be-. 
fore or after maturity of the note extinguishes the 
obligation, citing Civil Code Section 1473. The Calif- 
ornia Supreme Court squarely so decided in James vs. 
Yeager, 86 Cal. 186, 24 Pac. 1005 (1890). It is sub- 
mitted that the weight of authority has the better view 
in holding contra. In Pease vs. Syler, 78 Wash. 24, 

138 Pac. 310 (1914), the Washington Supreme Court held 
that the accommodation maker-surety could bring action 
on the note against his co-maker principal debtor, after 
paying the holder at maturity. The Washington Supreme 
Court distinguished the California cases as based on a 
peculiar statute, and cited the Negotiable Instruments 
Law Sections 120 and 121(2) as sustaining its position. 


It is submitted that the majority rule prevailing 
outside California in both the American and British 
courts will best meet the needs of the business com- 
munity. Both nations have credit economies and laws 
which will aid the securing of credit risks will be in 
social favor. Creditors often require borrowers to 
produce persons as indemnitors on the proposed’ loan. 

A person will more likely go surety for a needful bor- 
rower if his remedies against the borrower are the 
equal of the creditor. 


Technical arguments buttressing this social pol- 
icy include the harmonizing of the California Civil 
Code Sections on extinguishment of obligations with 
the sections concerning the rights of sureties. The 
construction given to sections 119(1), 121 and 121(2) 
by the majority of the American jurisdictions, if 
adopted in California, would change the present law. 
Britton: Bills and Notes, 1943, at Page 1120, cites 
the jurisdictions which are contra to the California 
rule, Bigelow: Bills, Notes and Checks, Section 570 
and 571, and Brannon: WNegotiable Instruments Law, 
Sections 119 and 120, are in accord. 
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